COMMUNICATION - C7

ITEM 6

Committee of the Whole (Public Meeting)
April 7, 2021

From: Alan Heisey <heisey@phmlaw.com>

Sent: Wednesday, March 31, 2021 2:42 PM

To: Clerks@vaughan.ca

Cc: Monika Pezdek (monika.pezdek@cn.ca) <monika.pezdek@cn.ca>; Sean Madigan - CN Rail
(sean.madigan@cn.ca) <sean.madigan@cn.ca>; Daniel Salvatore <Daniel.Salvatore@cn.ca>
Subject: [External] Vaughan Committee of the Whole April 7, 2021 Public Meeting - OP.20.017 and
Z.20.044 - Deputation Request

Please be advised | am the solicitor for Canadian National Railway the owner of the MacMillan Rail
Yard.

Attached hereto a letter and attachments concerning these matters.

Please provide these materials and add them to the agenda item for the above referenced matter
listing the undersigned as a speaker on behalf of CNR.

Please confirm receipt of these materials in writing.

A.Milliken Heisey Q.C.
Papazian | Heisey | Myers,
Barristers & Solicitors/Avocats
Standard Life Centre,

Suite 510, 121 King St. W.,

P.0O. Box/C.P. 105,

Toronto, ON, M5H 3T9

Tel: 416 601 2702 | F: 416 601 1818



B.B, Papazian Q.C. M.S. Myers A.M. Heisey Q.C. | A. Milliken Heisey, Q.C.

‘ Papazian | Heisey | Myers Barricters & Solicitors SRR C.G. Carter C.D. O'Hare Direct: 416 601 2702
arristers & Solicitors . . ;
— —— ]. Papazian M. Krygier-Baum 5.D. Freedman Assistant: 416 601 2002
heisey@phmlaw.com

March 31, 2021

VIA EMAIL: clerks@uaughan.ca

Chair of the Committee of the Whole
Vaughan City Hall

2141 Major Mackenzie Drive
Vaughan, ON L6A 1P7

Chair and Members of the Committee:

Re: EASTWOOD HOLDINGS CORP- Bellaria 2

Re:  City of Vaughan Applications OP.20.017 and Z.20.044
Re:  Appeal No. 3 Solmar Inc. VOP2010 - LPAT PL111184
Re: Public Meeting Committee of the Whole April 7, 2021

[ act for Canadian National Railway the owner of the MacMillan Rail Yard one of the
most important transportation terminals in North America.

The MacMillan Rail Yard is located to the north of Highway 7, north and south of
Rutherford Road, east of Jane Street and west of Keele Street in the City of Vaughan.
The Yard is located immediately to the north of and abutting the property that is the
subject matter of these applications and the above referenced VOP2010 appeal.

The Yard is 1,000 acres in size and employs over 1,000 employees. It is one of the
largest employers in the City of Vaughan and York Region.

CN is requesting that the City refuse these applications and oppose Appeal Number
3 by Solmar Inc. of the VOP 2010 for the following reasons:

1. There is a long standing history of the City and the OMB
maintaining a 150 metre setback for residential uses from this
portion of the Yard north of Rutherford Road.

2. The lands proposed for residential were previously found to be
inappropriate for residential use in 2004 by the OMB.

3. The existing condo towers to the south of the proposed
residential development were planned to be buffered from the
Yard by an intervening commercial use on the lands proposed
for residential development.

Suite 510, 121 King St. W., P.O. Box 105, Toronto, ON M5H 3T9

T: 416 601 1800
F: 416 601 1818





Page2of 7

Papazian I Heisey | Myers

4. The MacMillan Yard is designated as a Provincially Significant
Employment Zone in the Growth Plan having the highest level
of protection as employment lands in the Province,

5. In the 17 years since the OMB approved the Jane Rutherford
residential development at the northeast corner of Jane and
Rutherford CN has developed plans for a 4 track profile in the
pullback track, rather than the existing 2 tracks, with a

significant increase in rail activity planned in this area of the
Yard.

6. The Applicant is intending to appeal these development
applications to the Local Planning Appeal Tribunal and join it
to the currently scheduled October 18, 2021 hearing of Appeal
No. 3 from the VOP 2010 which also seeks High Rise
Residential approvals for this site.

I'am attaching to this correspondence the following documents for your information:

(a)  September 1985 Noise Impact Study John Coulter;

(b)  Jane Rutherford OMB decision dated November 23, 2004;
(c)  Jane Rutherford OMB decision dated September 23, 2005;
(d) 4 Track Profile design MacMillan Yard pull back track; and

(¢) March 10, 2011 Letter from Solmar Inc. to the Regional
Municipality of York Planning and Development Services

History of 150 Metre Residential Setback from MacMillan Yard’s Pullback
Track

The 150 metre setback from the MacMillan Yard’s pull back track was originally
established by a recommendation from a CN Noise Consultant his 1985 noise report.
The 150 metre setback for residential development from the MacMillan Yard north
of Rutherford Road has been respected every new residential development in this
location for over 35 years starting with OPA 190 and 350 , the Villa Giardino
development at 2500 Rutherford Rd. and the Jane-Ruth condo development at the
northeast corner of Jane and Rutherford Rd.
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Notwithstanding this significant setback there is a history of complaints concerning
noise from the MacMillan Yard from residential development in Maple to the north
of the Yard beyond the 150 metre setback.

2003 Jane-Ruth Development Application

In the original 2003 application for development of the northeast corner of Jane
Rutherford, which included the subject property, the developer proposed low rise
residential townhouses within 150 metres of the most southerly track of the
MacMillan Yard’s pullback track and not the Yard property boundary in the vicinity
of the pull back track

The developer Jane-Ruth amended their development application to remove the
residential townhouse development (see page 3 of 2004 OMB decision) and proposed
a commercial use in the 150 metres between the residential towers and the pullback
track.

At page 6 of the 2004 decision the Board stated “there was general agreement” that
there should be commercial uses between 150 metres from the southerly track of the
pullback track and the residential uses to the south.

2004 OMB Decision

The Board in the 2004 Jane Rutherford decision ruled inter alia:

1. A banquet hall will not be a permitted commercial use on the
site on the lands within 150 metres of the Yard track.

2. The property will be zoned so as to permit only commercial
uses on the lands closest to the pull-back track and high density
residential /commercial uses permitted only beyond a certain
distance from the CN property line.

3. Residential uses shall not be permitted within 150 metres from
the south track of the pull-back track.

4, The Zoning By-law and/or Site Plan Agreement will provide
for a berm and/or fencing along the northerly property line
adjacent to the pull-back track, to reach a height of no less than
6 metres.
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5. The Zoning By-law and Official Plan will require a minimum
height of any commercial building adjacent to the pull-back
track of no less than three storeys.

6. The Zoning By-law and Official Plan will provide for a total
residential density of no more than 200 units per hectare, a total
building floor area of 2.7 f.s.i, and a maximum building height
of 16 storeys. The density and f.s.i. will be calculated over the
lands used for the residential portion of the site only. Any one
of these standards may operate to limit the amount of floor
space, height of the buildings, and number of buildings.

7. The Zoning By-law and the Official Plan will be amended to
accord with this Decision and as directed by the Board at the
conclusion of this decision.

The preconditions of the Board’s 2004 decision permitting residential on the lands
south of the subject site included the following:

(i) a minimum distance separation for the now existing residential
towers of 150 metres from the south track of the pull back track
of the MacMillan Yard.

(i)  an intervening commercial use within the lands located within
the 150 metres of the pull back track.

(iii) a berm and/or fencing along the northerly property line
adjacent to the pull-back track, to reach a height of no less than
6 metres.

2005 OMB Decision

In the Ontario Municipal Board decision of September 23, 2005 concerning the
outstanding zoning and site plan for the first two residential tower buildings being
proposed and other questions regarding the sound level criteria for an outdoor point
of reception can be met on all areas of the residential development.

The OMB granted Jane-Ruth further relief and decided that a 3 metre berm, rather
than the original 6 meter berm, be constructed along the north property line of the
Subject Site adjacent to the pullback track. The zoning by-law was also amended to
permit an “intervening” commercial use on the Subject Site.
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Proposed expanded commercial uses sought by Jane-Ruth beyond those permitted
by the C1 zoning were rejected by the OMB for the Subject Site. The Board found that
a convention centre, a motel, and previously proposed banquet hall were not
appropriate land uses within the 150 metre distance separation established.

Bellaria is proposing residential buildings where the OMB found in 2005 that a
convention centre, banquet hall and hotel were inappropriate uses.

VOP 2010 - Solmar Appeal No. 3

In the Vaughan 2010 Official Plan the City of Vaughan initially designated the lands
within 150 metres of the pullback track High Rise Residential.

To the best of CN’s knowledge in 2010 Vaughan the City had no planning rationale
why the Subject Site should in 2010 be considered for only residential contrary to the
2004 and 2005 OMB decisions. The effect of allowing the new residential designation
on the Subject Site would have removed the setback provisions for residential
development from the CNR pullback track as determined by the OMB in its 2004
decision and as set out in OPA 626. None of the policies pertaining to the residential
setback from the pullback track were brought forward by VOP2010.

In a letter dated March 10, 2011 attached from Solmar Inc. to the Regional
Municipality of York Planning and Development Services, Solmar requested that
VOP2010 as adopted by the City of Vaughan be modified to recognize the existing
permission for commercial uses on the Subject Site (as established by OPAs 600, 626,
and 688), as well as minor variances that were sought and approved by Jane-Ruth
Solmar in 2007, 2008, and 2009.

In consideration of Solmar’s request of March 10, 2011, Vaughan Council endorsed
the proposed modification to re-designate the Subject Site to “Commercial Mixed
Use” as noted in the subsequent Council decision “That schedule 13-N be revised to
designate lands from “High Density Residential” to “Commercial Mixed-Use” as per
approved OPA 688. That Schedule 13-N heights and densities be revised to show site
specific approvals for towers 3 and 4 as per approved Minor Variance A045/09.” This
modification, in my opinion, had the effect of bringing back the OPA 688, as it
amended OPA 626, as it would restrict any residential development from occurring
on the Subject Site and maintain the policy of the MacMillan Yard 150 metre setback
as set out in OPA 626.

As of April, 2018 Schedule 13 of the VOP2010 designated the Subject Site
“Communrity Commercial Mixed-Use” with an H 16 and D 4. This designation is
consistent with policies established by OPA 626 for the Subject Site in that “they shall
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be predominantly commercial areas appropriate for non-residential intensification
and making efficient use of existing or planned rapid transit and transit investments.”
The Community Commercial Mixed-Use designation does not allow any residential
uses, as set out in section 9.2.2.8 of the VOP2010.

The “Community Commercial Mixed-Use” designation contrary to the 2004 and 2005
OMB decisions permits hotels and entertainment uses. CN is of the view that the
City should take steps to remove these permitted uses from the designation of the
subject property in addition to convention centres and banquet halls.

Change In Circumstances In MacMillan Yard

When CN presented its case before the OMB in 2004 and 2005 it wanted to protect
for the possibility of additional trackage within the MacMillan Yard pullback track.
There was however at that time no specific proposal or design for additional tracks
within the pullback track area.

CN has now developed a design for additional tracks in the Yard’s pullback track
from the existing two to four. A design for this 4 track scenario is attached.

CN is now protecting for up to 3 additional tracks within the MacMillan Yard’s pull
back track property meaning there will be ultimately 5 tracks located within the
MacMillan Yard in the area of the pull back track. The 5th track would be closer to
the proposed development than the existing southerly track and could involve
locomotives idling for hours at a time.

This additional trackage together with changes in technology and configuration
could lead to an ultimate increase in rail cars processed in the pull back track from 1
million rail cars a year currently to 2 million rail cars a year with a significant increase
in the number of locomotives operating in the pullback track.

Change in Provincial Policy

Under the Growth Plan 2019 the MacMillan Yard is designated as a Provincially
Significant Employment Zone. The MacMillan Yard has now been granted the
highest level of protection under the Growth Plan. The Growth Plan and this
designation did not exist in 2004 or 2005 at the time of the original OMB decisions
approving residential on the balance of the site.

Residential Use of Site Not Acoustically Feasible

Noise from Rail Yards such as the MacMillan Rail Yard is very different that noise
from a rail line corridor involving very different operations and noises 24 hours a day
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365 days a year. Noise from a rail yard such as the MacMillan Yard can be audible at
significant distances from the Yard in excess of 1 kilometre from certain Yard
operations.

The report of RWDI dated February 5, 2021 attached concludes that even as Class 4
area under NPC 300 of the Ministry of the Environment the proposed site is not
feasible for residential uses. CN questions the appropriateness of the use of the Class
4 area designation under NPC 300 for stationary noise sources that are federally
regulated and do not require an Environment Compliance Approval issued by the
MECP.

Conclusion - City Refuse Applications & Oppose Solmar Appeal No. 3
VOPr2010

CN believes the proposed development applications are bad planning that threaten
the MacMillan Yard operation. It is CN’s position that a residential use of the
proposed lands cannot be implemented on the subject site. The proposed
development is not consistent with current local and regional policies that address
the protection employment areas and the separation of sensitive land uses from
facilities like Mac Yard

We would request Council reject these applications and instruct staff to oppose
Appeal No. 3 of Solmar Inc. at the October, 2021 LPAT hearing currently scheduled
seeking an amendment to the Community Commercial Mixed-Use designation of the
subject property to delete sensitive uses including hotels, convention centres and
banquet halls.

Kindly acknowledge receipt of this letter in writing.

Please provide the author with notice of adoption of any Official Plan Amendment
and notice of passing of any zoning bylaw amendment pursuant to these
applications.

Y?;syery 7;ly,

I\_.-r"'"rr?_ 1

A. Milliken Hei

AMH/g
Encl.

ce: Canadian National Railway
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8.2 SQUEAL SOUNDS

The squealing will, on bad nights, be quite annoying even 600m
north of the Rutherford Road. Sound levels will be 10 dB above
the NPC 105 criteron several times a month. There will be
community complaint should the housing be installed in this

strip.
9. FINDINGS RE HOUSING TO THE NORTH OF THE YARD

There is an excess of about 5 dB in the proposed area to the
north in impulse and passby sound. On bad nights there will be an
axcess of at least 10 dB in the squeal sounds. Considering this

we would suggest that:

l. No housing be built within 150m of the pullback track

2. Housing between 150 and 250m of the pullback track be air

conditioned

3. Housing within 600m of Rutherford Rd. should contain air
conditioning and a strong warning on title indicating a
likely disturbance of outdoor activities. The proof of the
purchasre's acceptance of the condition would be enforced

with a waiver to be signed by the purchaser that he/she is
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aware of the clause. The wording would be such that the
purchaser would be advised that noise reduction could not be
expected. It is noted that the area within 600m of Rutherford
road includes the area within 250m of the pullback track

mentioned in #2 above.

In spite of the mitigation measures, the area ' within 600m of
Rutherford Rd. will have an outdoor excess because of

the Yard's noise.

la. SOUND AT THE SOUTHWEST CORNER OF KEELE AND RUTHERFORD

The small parcel of land between the creek ant the two roadways
is shown in both Figures 4 and 6. Attendance at the site during
measurements at point "D", confirmed that this area will have a
noise environment similar to that described in section 3 with the
comments of section 4 applying. The recommendations of section 6

would also apply to this area.
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Ontario
Ontario Municipal Board
Commission des affaires municipales de I'Ontario

Jane-Ruth Development Inc. has appealed to the Ontario Municipal Board under subsection
34(11) of the Planning Act, R.S.0. 1990, c. P.13, as amended, from Council’s refusal or neglect
to enact a proposed amendment to Zoning By-law 1-88 of the City of Vaughan to rezone lands
respecting 2920 Rutherford Road and 9291 Jane Street from Open Space 1 and Agriculture to
“AR3” and “Open Space 1” to permit the development of five apartment buildings

O.M.B. File No. Z030092

Jane-Ruth Development Inc. has appealed to the Ontario Municipal Board under subsection
22(7) of the Planning Act, R.S.0. 1990, c. P.13, as amended, from Council’s refusal or neglect
to enact a proposed amendment to the Official Plan for the City of Vaughan to redesignate land
at the northeast corner of Jane Street and Rutherford Road from Rural to High Density
Residential/Commercial, Valleylands and Stormwater Management to permit residential uses
O.M.B. File No. 0030114

Jane-Ruth Development Inc. has appealed to the Ontario Municipal Board under subsection
38(4) of the Planning Act, R.S.0. 1990, c. P. 13, as amended, against Interim Control By-law 81-
2004 of the City of Vaughan

O.M.B. File No. R040079

APPEARANCES:
Parties Counsel
City of Vaughan S. Zakem
Canadian National Properties A. M. Heisey
Jane-Ruth Developments Inc. T. R. Lederer

K. O’Neil

DECISION DELIVERED BY S. D. ROGERS AND
PARTIAL ORDER OF THE BOARD

Site and Site Context

Jane-Ruth Developments Inc. owns 9.565 hectares of land on the northeast
corner of Jane Street and Rutherford Road in the City of Vaughan. The property
comprises two parcels of land and has 374 metres of frontage on Jane Street and 288





0. PL030635

metres of frontage on Rutherford Road. A detailed description of the site and the larger
planned and existing land uses in the area, is crucial to an understanding of the issues
and the decision of this Board.

Two single detached dwellings currently occupy the site, but otherwise the site is
vacant. The property is traversed by a tributary of the West Don River, and is bordered
on the east by a large ravine. Immediately abutting the site to the north is a CN Rail
right-of-way, on which are located two rail lines which run east-west at this point, and
end at Jane Street. These rails are used as a classification pull-back track for the
MacMillan rail yard to the southeast.

The pull back track is used to classify train cars that arrived at the MacMillan yard
and need to be sorted into other train car combinations, for other destinations.
Unmanned engines pull cuts of train cars out of the MacMillan yard and then push the
train cars back into the yard, over a hump, where the cars then roll onto different tracks
to create new train cut combinations. The length of the train car cuts pulled along this
track varies widely over the day and over the week. Thus, the point at which the
engines stop on the pull back track can vary throughout the day, as can the number of
trains that are pulled in any one day. The Jane-Ruth property is located at the very end
of this track, and not every train cut will travel as far as the Jane-Ruth property.

The pull-back track runs from Jane Street, east to Melville Road, where it begins
curving south towards the MacMillan rail yard. The rail yard is located south of
Rutherford Road, and approximately 950 metres from the closest property line of the
subject site.

To the east of the site, past the ravine, which also carries a tributary of the West
Don River, are the Works Yard, Joint Operations Centre and Police Administration
buildings for the City of Vaughan. Beyond those buildings is Melville Road, which runs
north-south through the residential Maple Community subdivision. Adjacent to that road
is part of the pull-back track as it curves south. To the east of that portion of the pull-
back track there is a large community center and district park, including a hockey arena,
and a lighted outdoor baseball diamond. Located within the recreational complex
grounds, to the east of the pull-back track is a 5 storey residential retirement home
known as Villa Giardino.
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To the south of the site is a large Employment Industrial Area, which borders the
MacMillan rail yard. Immediately on the southeast corner, across Rutherford Road from
the site, a new Prestige Industrial Plaza is being built to include office and light industrial
uses.

On the southwest corner of Rutherford Road and Jane Street, the new Vaughan
Mills shopping center is under construction. This mall will have more than 1 million
square feet of specialty retail shops. The property extends from Jane Street to Highway
400 and a regional transit center is planned as part of the construction of that mall.
More office and retail buildings are planned along the south side of Rutherford Road.

The northwest corner of Rutherford Road and Jane Street is vacant, but there is
an application for a retail plaza with some office. To the west is a Canadian Tire and
gas bar, and west of that property along Rutherford Road, a large grocery store is being
constructed. Some freestanding retail and restaurant uses are also planned for that
property and along the Rutherford Road frontage. North of the commercial uses along
Rutherford Road is a low density residential area, which extends up to the edge of the
Paramount Wonderland amusement park. To the east of that residential area, along the
east edge of Jane Street, a large automotive park is planned and under construction.

To the north and east of the pull-back track is a low density residential area
known as the Maple Community. It consists of two and three storey townhouses and
single detached dwellings.

Proposal

Jane-Ruth applied to the City of Vaughan for approval to construct a residential
development on the property. While originally the proposal included townhouses
abutting the pull-back track, that proposal was amended during the period leading up to
the hearing of this matter, to eliminate the townhouse component.

The proposal before the Board includes 5 high-rise residential apartment
buildings, ranging from 12 to 18 storeys in height containing 967 condominium
apartment units. All of the buildings will be located more than 150 metres away from
the south track of the CN right-of-way. Between the apartment buildings and the pull-
back track, Jane-Ruth is proposing to provide for commercial uses, including a banquet
hall. A banquet hall is the specific use currently proposed for that portion of the site.
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The proposal involves the removal of the storm water management pond
currently located in the tributary, which traverses the site near the southwest corner,
and rehabilitating the valley and tributary. One of the apartment buildings will be
located on the immediate northeast corner of Jane Street and Rutherford Road, south of
the rehabilitated valley, and four of the proposed buildings will be located north of that
valley, but 150 metres away from the pull-back track. The residential buildings are to be
connected by a system of internal roads, and walkways.

Applications

The site is currently designated under the Vaughan Official Plan as part of the
Vaughan Centre. The Vaughan Centre extends north and south of Rutherford Road,
from Highway 400 to approximately the western boundary of the subject property, north
to the Wonderland Park and south to the southern boundary of the Vaughan Mills
property. The Jane-Ruth property and the property to the north of the pull-back track,
remain the only properties in the Vaughan Centre in need of an approved secondary
plan. The Jane-Ruth property is zoned agricultural.

Jane-Ruth has applied for approval of an Official Plan Amendment to designate
this property High Density Residential Commercial under the Vaughan Official Plan, and
for a Zoning By-law amendment to rezone the property to High Density Residential,
Commercial and Open Space. There is also an appeal in front of the Board of the
Interim Control By-law passed by the City of Vaughan with respect to these lands, and a
referral of a Site Plan Approval Application.

The original applications were submitted to the City in January of 2003. A public
meeting took place in April of 2003. The report to council at that meeting indicated that
a technical report was forthcoming. In the meantime, Jane-Ruth appealed the matters
to the Ontario Municipal Board. At the pre-hearing conference before the Board in
October of 2003, no planning report had been completed. The City requested that the
Board defer a hearing date, because the City needed more time to complete a technical
review of the merits of the proposal and to report on that review to Council. The Board
granted the City time and set down a further prehearing conference in February of 2004.

Some weeks before the second prehearing conference, in January of 2004, one
year after Jane-Ruth submitted its application, a planning report was brought forward to
City council that provided no technical analysis of the proposal but that raised the need
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for a secondary plan study with respect to the remaining, undesignated lands in the
Vaughan Centre, including the Jane-Ruth property. The City brought a motion before
the Ontario Municipal Board at the February prehearing conference to adjourn the
hearing of the matter for six months in order for the City to carry out a secondary plan
study. The Board, otherwise constituted, determined that the request was “clearly
unreasonable” in view of the lapse of time between the original application and the
report indicating the need for a secondary plan study. On March 8, 2004, the City then
passed an Interim Control By-law affecting the Jane-Ruth lands and the lands to the
north of the pull-back track, which Interim Control By-law was to expire six months from
the date of enactment, that is September 8, 2004. That Interim Control By-law was also
appealed to this Board.

The matters progressed toward a Board hearing. The City proceeded with a
secondary plan assessment for those lands in the Vaughan Centre that were not
designated under a secondary plan, including the Jane-Ruth lands. The applicant
proceeded to change its plans by eliminating the townhouse component and including a
150 metre setback from the rail tracks.

The secondary plan study was completed and an Official Plan Amendment was
adopted by the City of Vaughan before the commencement of the hearing. However,
that amendment required the approval of the Region of York, and/or an appeal, for the
amendment to be formally before the Board. Procedurally, that could not take place
before the commencement of the hearing on August 16, 2004. The Board therefore
seized itself of the matter of the OPA adopted by the City as Official Plan Amendment
607, and permitted the City to present the land uses proposed in that amendment as the
preferred land use plan of the City during the hearing of the Jane-Ruth application.

Hearing

The hearing took place over the course of seven weeks. The Board heard from
12 expert witnesses, including planners and noise experts called on behalf of each of
the parties, the architect of the Jane-Ruth proposal and two market consultants called
on behalf of Jane-Ruth, two experts on rail operations called on behalf of CN and Jane-
Ruth, and an expert on odour called on behalf of Jane-Ruth. The Board also held an
evening session to hear from residents in the area who had filed participant statements.
At that session, the Board heard from 12 residents in the area, some in support of the
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Jane-Ruth application and some opposed. The Board also heard a lengthy submission
from Mr. L. Tinaz, an interested resident, during the course of the hearing.

The Board considered carefully all of the information and submissions provided
to it in coming to its findings and decision.

Issues

There was a lengthy issues list composed by the parties, and addressed by the
witnesses. However, as the evidence evolved, the overarching issues became clear.
Jane-Ruth, of course, was seeking approval of its proposed plan. CN was seeking an
approval that ensured that any residential development on the Jane-Ruth lands would
only take place beyond 300 metres of its pull-back track located to the north of the site.
This is a separation distance, which is referred to in the Ministry of Environment Land
Use Compatibility Guidelines, which guidelines address land use compatibility issues
between land uses that are nuisance creators and land uses, which are particularly
sensitive to such nuisances.

Vaughan was seeking a rejection of the Jane-Ruth proposal and related planning
documents, and an acceptance, (and ultimate approval) of the land use policies outlined
in OPA 607. Those land use policies designate the Jane-Ruth property for hotel and
commercial uses, with the acceptance of high-rise residential uses on the immediate
northeast corner of Rutherford Road and Jane Street, should it be demonstrated that a
hotel use or some other gateway office building, is not feasible at that location.

As it happens, the immediate northeast corner of the intersection of Jane Avenue
and Rutherford Road is beyond the 300 metre separation distance advocated by CN.
Thus, there was general agreement among the parties that a high-rise residential use
on the immediate northeast corner of Jane Street and Rutherford Road was an
acceptable land use. There was also general agreement that there should be
commercial uses between the north property line and a line 150 metres distant from the
south track of the pull-back track. The area in dispute in terms of land use therefore,
were the lands north of the valley that traverses the southwest corner of the site and
south of a line 150 metres from the pull-back track.

The Board will identify the issues slightly differently from the way in which they
were articulated in the Issues List, in order to accord with its findings in this matter.
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Is there a generally accepted planning principle or some character inherent in
rail operations, and specifically a rail yard that renders such operations
predominant to any other use, in land use planning matters?

Is there special consideration given to rail yards for land use planning
purposes in the Provincial Policy Statement? Does the Jane-Ruth proposal
meet the intent of the Provincial Policy Statement with respect to protecting
the integrity of the pull-back track rail corridor, and ensuring compatibility with
adjacent rail corridor operations?

Do the High Density/Commercial uses proposed by Jane-Ruth conform to the
intent and vision of the Region of York Official Plan, and the City of Vaughan
Official Plan?

Do the Commercial Uses proposed in OPA 607 for the Jane-Ruth lands
conform to the intent and vision of the Region of York Official Plan and the
City of Vaughan Official Plan?

Which land use proposal should be preferred?

Does the height and density of the residential buildings in the Jane-Ruth
proposal represent good planning?

How does the Ministry of the Environment Land Use Compatibility Guidelines
apply to this proposal?

Does the Jane-Ruth proposal meet the intent of the Ministry of the
Environment Land Use Compatibility Guidelines?

Will the Jane-Ruth proposal provide a reasonable living environment for
future residents in terms of noise?

Can the noise mitigation measures proposed by Jane-Ruth be implemented
by the Board?

The Board finds that there is no generally applicable planning principle, or
characteristic inherent in the operations of a rail yard that render all adjacent
land uses subordinate to it in terms of land use planning.

The Board finds that there is nothing in the Provincial Policy Statement that
provides special protection or predominance to a rail yard operation in terms
of land use planning in the province. The Board finds that it is the impact of
the rail corridor use in the pull-back track that must be considered in this
case, and that the Jane-Ruth proposal, with modifications directed by the
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Board, will meet the intent of the Provincial Policy Statement as set out in
Sections 1.1.3(g) and 1.3.3.1.

The Board finds that the high density-commercial uses proposed by Jane-
Ruth conform to the intent and vision of the Region of York Official Plan and
the Vaughan Official Plan.

The Board finds that the commercial uses proposed by OPA 607 also
conform to the intent and vision of the Region of York Official Plan and the
Vaughan Official Plan.

In view of the evidence before this Board as to the absence of high density
residential uses in the Vaughan Centre, when such uses were anticipated
and envisioned in the Vaughan Official Plan; and in view of the evidence with
respect to the need for, and market for, high density residential uses versus
commercial or hotel uses in the City of Vaughan; and in view of the unique
siting of the property within the Vaughan Centre community and its proximity
to employment, shopping, entertainment, transit, and community services,
the Board finds that the Jane-Ruth proposal, with the exception of the
banquet hall use, provides a preferable mix of land uses for this site, over the
uses proposed in OPA 607 for these lands.

The Board finds that the manner in which the Jane-Ruth proposal
implements the density calculations in the Official Plan is incorrect and that
the density of the proposed residential density is excessive for the site. The
Board finds therefore, that the scale of the development must be reduced.

The Board finds that the Ministry of Environment Land Use Compatibility
Guidelines are guidelines only, and are neither law, nor regulation, nor policy
and should not be considered or treated as such, unless elements of the
guidelines are incorporated into the applicable planning policies of a
municipality. This is not the case here. To that end, the Board finds as
follows:

° The guidelines are intended to articulate the manner in which the
Ministry of Environment suggests municipalities and landowners
ensure compatibility between land uses, which are noise or nuisance
creators, and noise or nuisance receptors. If appropriate, the
standards and planning approach can be incorporated into Official
Plan policies. If not, then the intent of the policies is to ensure
compatibility of nuisance and sensitive land uses, as required in the
Provincial Policy Statement. To that extent, the Jane-Ruth proposal
should meet the intent of these guidelines, and the Board should have
reference to the suggested methodology and the objective standards
contained in the guidelines, in determining land use compatibility as
between the high density residential uses proposed for the site and the
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activity on the adjacent pull-back track.

° The Board finds that the activities on the CN Rail pull-back track,
although part of the rail yard activities, should be assessed
independently of the rail yard, as a discrete type of activity, in
determining compatibility between that land use and the proposed
residential land use.

° The Board finds that the distance separation proposed by Jane-Ruth
between the pull-back track and the proposed residential uses is
satisfactory as part of a package of mitigation measures to ensure that
residents of the proposed development, experience an acceptable
level of noise in the living units.

) The Board finds that mitigation, beyond what is proposed by Jane-
Ruth, is required to ensure that acceptable outside noise levels are
achieved on the grounds of the residential development.

° The Board finds that the Jane-Ruth proposal, with some additional
mitigation, meets the intent of the MOE noise mitigation guidelines.

The Board finds that the Jane-Ruth proposal, with some amendments will
ensure compatibility between the activities of the CN pull-back track and the
proposed residential development and will provide a reasonable and
acceptable noise environment for the future residents.

The Board finds that the proposed noise mitigation measures can be
implemented by any combination of provisions in the zoning by-law,
conditions of condominium approval, and site plan agreement.

The Board will therefore allow the appeals and approve the Jane-Ruth proposal
subject to the following changes:

1.

2.

A banquet hall will not be a permitted commercial use on the site.

The property will be zoned so as to permit only commercial uses on the lands
closest to the pull-back track and high density residential/commercial uses
permitted only beyond a certain distance from the CN property line.

The distance from the CN property line within which residential uses shall not
be permitted will equate to 150 metres from the south track of the pull-back
track.
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4. The Zoning By-law and/or Site Plan Agreement will provide for a berm and/or
fencing along the northerly property line adjacent to the pull-back track, to
reach a height of no less than 6 metres.

5. The Zoning By-law and Official Plan will require a minimum height of any
commercial building adjacent to the pull-back track of no less than three
storeys.

7. The Zoning By-law and Official Plan will provide for a total residential density
of no more than 200 units per hectare, a total building floor area of 2.7 f.s.i,
and a maximum building height of 16 storeys. The density and f.s.i. will be
calculated over the lands used for the residential portion of the site only. Any
one of these standards may operate to limit the amount of floor space, height
of the buildings, and number of buildings.

8. The Zoning By-law and the Official Plan will be amended to accord with this
Decision and as directed by the Board at the conclusion of this decision.

Order

The Board will therefore allow the appeal with respect to the Interim Control By-
law, and refuse to approve that by-law. So orders the Board.

The Board will withhold its order with respect to the Official Plan Amendment and
the Zoning By-law, pending, in the case of the Official Plan Amendment, the submission
of an amendment modified to reflect the decision of this Board, and, in the case of the
Zoning By-law, pending the finalization of the Site Plan and a corresponding Zoning By-
law.

The Board will remain seized of all matters related to this development, including
the Official Plan Amendment, Zoning By-law Amendment, Site Plan approval, draft
approval of a Plan of Condominium (should that matter proceed to this Board) and the
approval of OPA 607, which will have to be amended to reflect the decision of this
Board.

Reasons

Is there a generally accepted planning principle or some character inherent in rail
operations, and specifically a rail yard, that renders such operations predominant to any
other use in land use planning matters?
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Although not identified in the Issues List, a determination of this issue is required
by the Board in order to respond to the thrust of the case put to the Board by CN.

The Board heard considerable evidence from CN’s witnesses as to the national
economic importance of CN Rail operations and the Macmillan Yard in particular. The
Board also heard how provincial and municipal noise, nuisance and environmental laws
do not apply to a CN operation. The intent was to demonstrate that if residents in the
area were bothered by the noise, odor or other nuisance created by nearby CN
operations, they would have no recourse against CN. The implication was also that
there would be nothing to motivate CN to respond to their concerns.

Paradoxically, the Board also heard evidence and submissions with respect to
the complaints from residents living near the MacMillan Yard and other CN rail yards,
and the annoyance, nuisance and inconvenience this caused CN’s management. The
result, in the case of the MacMillan yard and the pull-back track, was the construction of
a 6 metre high berm along the pull-back track between the pull-back track and the
community center/ Villa Giardino retirement residence to the east; and between the pull-
back track and the Maple Community subdivision to the north. There was also evidence
of lawsuits and complaints to the Canadian Transport Board in respect of another rail
yard.

The Board heard surprising evidence from the Superintendent of the MacMillan
Rail Yard and the planner called on behalf of CN. It was the evidence of the
Superintendent of the Macmillan Rail Yard that as an operator of the yard, he was not
aware of any obligation CN may have towards adjacent land uses. He confirmed that
he felt no responsibility to modify his operations in any way to mitigate any nuisance
impacts or safety risks that the operations may pose to surrounding land uses.

Whether a modification involved track safety, such as manning the engines of the
train cuts using the pull-back track; or issues of nuisance, such as using low level
lighting to minimize light impacts on adjacent residents and investigating new types of
lubricants that minimize wheel squeal while ensuring the safety of the train cars, the
Superintendent felt no obligation to consider externally initiated change. The bottom
line appeared to be, that the achievement of efficiencies and cost savings for CN
operations should, and does, take complete precedence over the experience and
enjoyment of the owners of adjacent lands.
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Most astonishing was the statement by the Superintendent of the MacMillan Rail
Yard, that the construction of high-rise residential units within 150 metres of the pull-
back track would necessitate drastic measures to protect the security of the pull-back
track, including high-powered, high level tower lighting which could create discomfort to
any users of adjacent lands. However, over the course of this witness’s evidence, it
became clear that this witness was completely unaware of the kinds of uses that
currently existed adjacent to the pull-back track, such as a community center, a hockey
arena, a retirement residence and low density residential uses, all within 300 metres of
the pull-back track. All of these uses had existed for some time adjacent to the pull-
back track, with no increase in security.

The Superintendent’s evidence was echoed by the planner called by CN. The
essence of this planner’s evidence was that because CN was unfettered by provincial
and municipal controls, it could, and would operate without regard to the impact on
adjacent properties. This approach was justified by the significance of the railway
operations in the national economy, which overshadowed any other land use planning
considerations. The evidence boiled down to a simple proposition. If CN does not want
high-rise residential development within 300 metres of its track, then it should not
happen. Public policy, planning and landowner interests are either secondary, or
irrelevant.

The difficulty with this approach is that the same argument can be made on
behalf of any number of large economic interests. To accept such an argument would
raise the specter of future investigations into whether an industry is of such economic
importance that it should be allowed to dictate the use of land in the vicinity of its
operations and continue to operate in complete disregard of adjacent land uses.

While it is indisputable, and the Board accepts, that the rail industry, and the
MacMillan Yard in particular, is of critical importance to the national economy, that fact
does not lead to the inevitable conclusion that its economic importance alone should
allow it to dictate what land uses should or should not be located near its operations.

The Board finds that unless an applicable planning policy has been adopted
which establishes a unique role for rail operations in the planning hierarchy and the
planning process in Ontario, rail operations should be considered as any other land use,
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and the impacts of its operations on adjacent land uses should be accounted for and
mitigated as required.

As well, the fact that CN operations are free from municipal and provincial
controls is of limited assistance to this Board in making its decision. It is a consideration
only in the sense that it underlines the importance of making planning decisions that
ensure that land uses located near or adjacent to CN rail operations are only approved
if the impacts of the operation can be satisfactorily mitigated, and an adequate
environment created for the type of land use that is being proposed.

Finally, the Board finds that the Board cases cited by CN in relation to other rail
yards in the province do not demonstrate any consistent Board principle, which
enshrines the pre-eminence of rail yard operations in matters of land use planning. The
Board also finds that the cases cited by CN are of little relevance to the case before the
Board, because not one of them involves the activities of a pull-back track. The noise
and nuisance emitted by the MacMillan Yard proper was not an issue in this hearing.

Is there special consideration given to rail yards for land use planning purposes in the
Provincial Policy Statement? Does the Jane-Ruth proposal meet the intent of the
Provincial Policy Statement with respect to protecting the integrity of the pull back track
rail corridor and ensuring compatibility with adjacent rail corridor operations?

There are two key provisions in the Provincial Policy Statement that are relevant
to the matters before the Board. The first section is 1.3.3.1. It is contained within the
Section termed “Infrastructure”, which deals with service infrastructure such as sewage,
water, waste management and transportation.

Section 1.3.3.1 states:

“Corridors and rights-of-way for significant transportation and infrastructure facilities will
be protected”

Infrastructure is defined as meaning sewage and water works, waste
management systems and transit and transportation corridors and facilities, to name a
few.
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It was suggested to the Board that this clause gives infrastructure facilities,
including rail yards, pre-eminence in land use planning, because it accords special
protection to these facilities.

The Board is at a loss to understand how this statement can be construed as
according special protection to rail facilities. The statement quite clearly affords
protection to the corridors and rights-of-way, which accommodate transportation and
infrastructure facilities. This makes perfect sense, because corridors and rights-of-way
are a unique and difficult land use configuration to create and maintain. The reference
in this statement to significant transportation and infrastructure facilities serves to
identify the kinds of corridors and rights-of-way to be protected, as opposed to, for
example, wildlife corridors and rights-of-way.

The Board accepts the argument that the statement is intended to ensure that
development does not proceed to the detriment of identified corridors and rights-of-way
for future transportation and service infrastructure. However, the Board also accepts
that these corridors remain protected once they are established and being used by the
infrastructure works. Thus, such corridors should only be encroached upon in a manner
which respects the corridor and ensures the preservation of that corridor for the uses
being made of it. Simple principles of good land use planning dictate that adjacent land
uses must be protected from any safety hazards posed by the activities in such
corridors.

The Board, however, rejects the suggestion by counsel for CN that this provision
in the Provincial Policy Statement articulates a policy of protection that includes the
constraint of adjacent uses where those uses pose no identifiable risk to the integrity of
such a corridor, and where the safety and comfort of the adjacent land uses is assured.
Thus, the Board rejects the argument of counsel for CN that no land uses should be
built in the vicinity of such facilities that might raise the risk of complaints being brought
against such facilities, or which might result in some minor protective modifications
being made to the operations taking place in such a corridor.

The Board finds that there is no particular protection or pre-eminence given to a
rail yard in the Provincial Policy Statement, and that rail corridors fall within the general
protection provided in Section 1.3.3.1.
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This conclusion is reinforced by the fact that there is special protection from
incompatible adjacent development specifically afforded to airports contained in Section
1.1.3(g) of the Provincial Policy Statement. There is a specific reference to prohibiting
certain development within certain noise contours around such airports. No such
protection is given to rail yards.

The Board also finds that there is no threat to the integrity of the pull-back track
corridor, or its use, inherent in the Jane-Ruth proposal. The Board finds that there are
no safety risks posed to the residential use by the activities in the pull-back track,
particularly in view of the 150 metre separation distance that is being proposed between
the residential uses and the pull-back track and the intervening commercial use located
between the track and the residential uses.

The Board is guided in its deliberations in this matter by Section 1.1.3(g), which
provides:

Long term economic prosperity will be supported by planning so that major facilities

(such as airports, transportation corridors, sewage treatment facilities, waste

management systems, industries and aggregate activities) and sensitive land uses are

appropriately designed, buffered and/or separated from each other to prevent adverse
effects from odour, noise and other contaminants.

The Provincial Policy Statement directs that sensitive land uses be protected
from nuisances created by major infrastructure or industrial activities through proper
design, buffering and separation. The Board finds that with some additional buffering,
the comfort of the residents of the Jane-Ruth proposal will be assured. The Board
therefore finds that the Jane-Ruth proposal meets the direction set out in the Provincial
Policy Statement.

Do the High Density/Commercial uses proposed by Jane-Ruth conform to the intent and
vision of the Region of York Official Plan and the City of Vaughan Official Plan?

Do the Commercial Uses proposed in OPA 607 for the Jane-Ruth lands conform to the
intent and vision of the Region of York Official Plan and the City of Vaughan Official
Plan?

Which land use proposal should be preferred?
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Does the height and density of the residential portion of the Jane-Ruth proposal
represent good planning?

It is evident from the positions of the parties and it is the evidence of the
planners, that both high density residential uses and commercial uses are appropriate
for the site and do, therefore, comply with the applicable Official Plans. The planner for
the City of Vaughan is proposing in OPA 607 that the site be primarily office/commercial
uses with provision for a hotel use. The office/commercial/hotel combination of uses, is
preferred by the City, however, OPA 607, also permits a high density residential use on
the immediate corner of Jane Street and Rutherford Road. The issue appears to be
therefore, how much of the site should be used for high density residential uses, and
how intense the residential use should be on this site.

The position of CN on this matter is simply that no high-rise residential uses
should be closer to the pull-back track than 300 metres. CN claims that this will
eliminate any noise impacts on the residential uses, and therefore the risk of any
complaints to CN with respect to their operations.

The position of the planner for the City is that the high density mixed use vision
for the Rutherford frontage of the Vaughan Centre has not been realized. Rather, a less
dense commercial character has emerged, both along the north side of Rutherford
Road, and the west side of Jane Street. It is the planner’s view therefore, that the more
suburban, commercial character of development that has emerged along the Vaughan
Centre’s major roads should be acknowledged and extended into the remaining
unplanned area of the Centre.

This view was vigorously disputed by Jane-Ruth. Through cross-examination
and direct evidence, Jane-Ruth put forward the proposition that the Centre was
developing as envisioned, and that when a center evolves, it often develops with less
intensive commercial uses first, and then, over time intensifies with more high density
residential and commercial office development taking the place of the less intense
commercial malls and plazas.

It is the Board’s view that it must look to the vision of the Centre as articulated in
the Official Plans, and determine how the land under consideration here can best meet
the goals and objectives of those plans, in view of the manner in which the Centre has
developed to date.
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Thus, if high density residential development is envisioned and has not been
realized in the Vaughan Centre, and if such development can be appropriately located
on this site without impact on other uses, and without any loss of quality in the
residential living environment, then high density residential is an appropriate use.
Similarly, the combination of commercial uses, either with a hotel or with a high density
residential use, if envisioned in the Official Plan policies for the Vaughan Centre, could
be an equally acceptable use, if established without impact on other uses and without
any loss in the quality of the Vaughan Centre community.

The Regional Official Plan establishes the land use planning strategy for the
region. It establishes as objectives the need to promote a transit supportive urban
structure that includes compact, diverse and efficient communities and a system of
urban centers and corridors. It encourages mixed use areas, focused in centers and
corridors, and requires that industrial and commercial uses requiring separation are
located so as not to interfere with potential mixed use areas or other uses that may be
affected. It promotes the creation of a broad mix and range of housing including
different housing forms, types, and tenures, to satisfy the needs of the Regions
residents.

The Regional Plan sets out a Regional Growth Management Strategy. It
establishes a system of centers and corridors that are to provide a focus for compact,
transit supportive residential and commercial development. Centres are to be the point
of concentration of residential, human service, commercial and office activity, at the
heart of a community.

There is to be a hierarchy of centers. Regional centers are to have the highest
concentration and intensity of uses in the Region. The Plan states: “These areas would
be a focus of business, government, entertainment and culture within the Region with
complementary medium-density and high density development.” The Plan then
provides for a series of urban and local centers to be identified in the area municipal
plans. Urban centers are to be areas of concentrated development in the urban area,
while local centers are to “serve towns and villages as well as rural and agricultural
areas’.

The Regional Plan states that urban centers are to have the same kind of uses
as in the regional center, “with greater emphasis on residential and local employment
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uses”. Urban centers are to have the highest density and mix of uses with the
exception of regional centers. The Plan also states that urban centers can “vary in size,
scope, role and function”.

The Regional Plan also has policies, which relate directly to rail activities. Under
Section 6.6, dealing with “Goods Movement”, the Plan states:

It is the policy of Council....
3. To support a safe and efficient railway network by:

a) recognizing the importance of the Region’s rail classification facilities as key
components of the rail network;

d) ensuring that noise, vibration and safety issues are addressed for land uses
adjacent to railway corridors and terminal facilities; and

€) encouraging rail operators to place a greater emphasis on improving the
technology for the design and operation of railway facilities and improving the
maintenance and inspection of these facilities, where possible.

The Regional Plan clearly directs that noise vibration, and safety issues be
addressed for land uses adjacent to railway corridors. It also encourages rail operators
to review their operations, facility design, maintenance and inspection procedures.
Therefore, although the Superintendent of the MacMillan Yard may not believe that the
rail yard operation has any responsibility to the landowners and uses around it, the
Regional Plan, by addressing rail operations in a land use planning document, clearly
articulates the view that, in fact, the railway does have such a responsibility.

The Vaughan Official Plan, which applies to these lands, is OPA 600. OPA 600
is an updated version of Official Plan Amendment 400 for the City of Vaughan. OPA
400 provided planning policies for the development of four of the older municipalities, as
well as a number of new communities, which combined to make up much of the City of
Vaughan. The consolidated version of OPA 600 is an amalgam of the original OPA 400
and other secondary plans, which implement the overarching policies of OPA 400. To
understand the Plan, one must be carefully guided through the history of the
development of the plan, and the secondary plans which were passed and which further
amended the plan as it applied to specific areas of the municipality. The Board will not
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repeat the exercise in this decision, but has reviewed and is familiar with, the historical
context, which informs how this Plan is to be read.

The Plan notes in Section 4.1 Urban Structure Plan that the Vaughan Official
Plan anticipates a strong market for low-density housing in the foreseeable future, and
that the Official Plan anticipates this demand, “while also providing sufficient medium
and higher density housing to achieve the City’s transit objectives”.

In Section 3.0 of the Plan, the Urban Structure Concept is articulated. Section
3.2 states:

This Plan envisions an urban structure for Vaughan in which Vaughan Corporate Centre,
containing a Regional Centre..... and Vaughan Centre, an urban center, play central
roles reflecting the City’s civic and corporate image. These centers will serve all parts of
the City with a high order of retail, cultural, recreational community and civic facilities and
services.

In outlining the role of other communities in the plan, Section 3.3 states:

For City-wide facilities, however, the communities will rely upon and be supportive of
Vaughan Centre and Vaughan Corporate Centre.

In Section 3.8 “Supportive Role of Transportation System”, it states:

The City’s transportation and public transit system will be designed to facilitate efficient
linkages between the two Centres and the communities and to encourage the evolution
of Vaughan Centre and Vaughan Corporate Centre toward the achievement of their
planned roles as the focal points of Vaughan.

It is clear therefore, that the Plan envisions Vaughan Centre, within which the subject
lands are located, as the central urban centre in Vaughan, second only to the regional
centre of Vaughan Corporate Centre. There was much debate in this hearing as to the
relative importance of Vaughan Centre as an urban centre. The above-cited policies in
the Vaughan Official Plan, combined with the policies about urban centers in the
Regional Plan, make it clear that there can be any number of urban centers in an area
municipality, which may vary in size, scope, role and function. It is also clear from the
policies set out in Section 3 of the Vaughan Official Plan, that Vaughan Centre is a
centre of City-wide importance. As a centre for the City as a whole, it must therefore be
the centre having the largest size, the broadest scope, the biggest role and the most
significant function for the City, next to the regional centre of Vaughan Corporate
Centre.
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Section 4.1.1(iv) states that “Vaughan Centre shall be an urban centre as defined
in the Regional Official Plan including a mix of high and medium density residential
uses, retail, office, community, cultural, recreational, civic, entertainment and tourism
oriented ..... In 4.1.1(vi), the Plan states that: “Vaughan Centre is expected to
accommodate approximately 3000 residents at full development, in predominantly
medium and high density housing forms.”

There are other, more specific policies for the Vaughan Centre, but these relate
to the areas of the Vaughan Centre for which specific secondary plans have been
passed.

Reviewing the policies, it is clear that the Vaughan Official Plan anticipates both
commercial/office uses, hotel uses, as well as high density residential uses. Thus,
absent any site constraint that cannot be properly mitigated, both the policies of
proposed OPA 607, with permitted land uses of office, commercial, hotel, and some
high density residential, and the policies proposed by Jane-Ruth which would permit
more high density residential with some commercial/office uses, would meet the intent
of the current policies of the Regional and Vaughan Official Plan.

The planner in support of OPA 607 offered the opinion that a
commercial/office/hotel use was preferable, to reflect the commercial uses that had
developed thus far in the Vaughan Centre along the major arterial roads. He suggested
that in light of the proximity of Paramount Canada’s Wonderland, and the Vaughan Mills
Centre Mall, a hotel would be appropriate for the site.

He offered some evidence that there was no demand or lack of supply of high
density housing, now or in the future, and that the lands should support and reflect the
employment uses to the south of the subject site, and the commercial uses developed,
and or developing, along Jane Street and Rutherford Road. He pointed to the rezoning
of the Canadian Tire site on Rutherford Road from high density residential to
commercial, as evidence that the Vaughan Centre would not, and should not now, or in
the future, accommodate much high density residential use. He does, however, provide
in OPA 607, for a high density use on the immediate corner of Rutherford Road and
Jane Street, in the event a hotel use or landmark office use, is not deemed feasible.

The difficulty in this thesis is simply that the Official Plan clearly anticipates high-
density residential uses within the Vaughan Centre, and although no such development
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has occurred to date, the approval of the Jane-Ruth proposal will provide such uses in
the near future. Furthermore, this planner admitted that a hotel use would not be a
transit-supportive use and that some high density residential use on the land was
appropriate.

In addition, the Board heard from two experts in land use economics and
demand. The Board accepts their evidence that there is more than enough land
available for intense office and retail uses in Vaughan and very limited demand. The
Board also accepts these witnesses’ evidence that there is a limited demand for a hotel
use, and that the Jane-Ruth site would not be the most desirable site for such a use
given its distance from Highway 400. The Board also accepts the evidence of these
experts that there is a need for high density residential housing in Vaughan, and that
there is a credible projected deficiency in the supply of such housing to meet future
needs in Vaughan.

The Board refers to a number of reports prepared for the Region with respect to
housing and cited in Mr. Feldgaier's witness statement. These reports speak to the
lack of appropriate housing in the Region to meet the needs of many sectors of the
population, especially young persons, seniors, lone parent families and single person
households. In particular, a report prepared by Advisory Services/ GPA on behalf of the
Region of York, entitled “Competitive Assessment of York Region, Final Report”, states:

A number of senior representatives that were interviewed also pointed out that the

region in general and their community in particular lacked suitable housing to meet the

needs of the majority of their labour pool.... The lack of apartments and affordable
housing gives the majority of these employees no alternative but to commute and the
lack of good public transit limited their options forcing most to drive. This has

exacerbated the traffic and congestion in the Region and given some presidents and
senior officials a reason to rethink their location options within the GTA.

This observation was reinforced for the Board when the Board heard from residents in
the area. A number of residents, who were part of the Islamic community who attend
and center their social, spiritual and cultural life around the mosque to the north of the
subject site, pleaded with the Board to approve the development. In their view, it would
provide affordable and appropriate housing within an easy bus ride to the mosque, for
members of their community. These residents cited the lack of such housing in the area
and in the City, in general.
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In addition, there is an existing low density residential subdivision between
Highway 400 and Jane Street, with parks and schools. This area is surrounded by
commercial development. If residential development does not occur on the Jane Ruth
site, there is no other site in the Vaughan Centre for which residential uses are currently
planned. This existing residential area, then, will be completely isolated, and not part of
a vibrant mixed use City Centre. The Jane-Ruth residential development will inject
some diversity in the housing stock and yet add some continuity in the residential nature
of the uses in the area.

The planner supporting the uses proposed in OPA 607 cited the fact that the
Jane-Ruth site would be isolated from the other residential communities. The Board
finds that, far from being isolated, it will continue the theme of mixing residential uses
with commercial uses outlined in the Vaughan Official Plan. Furthermore, the Board
finds that the one residential building suggested by this planner could, in fact, run the
risk of being an isolated entity. Thus, further residential buildings are preferred, to
create the sense of a high rise residential community in the area.

The property is near a school in the low-density residential area to the west, and
near the district park to the east. The site is adjacent to an employment area to the
south, and in the center of an area, which can provide all manner of shopping and
entertainment experiences. Furthermore, there is a regional transit centre planned on
the southwest corner of the Jane and Rutherford intersection, in conjunction with the
Vaughan Mills development. A high density residential development on this site will
fulfill the planning policy objectives of being transit supportive, while that transit centre
will meet the transit needs of the residents. There are community services such as
churches, mosques, parks and other public schools a short distance to the north and
the northwest.

The Board finds that, absent any site constraints, the site is uniquely suited to
support a high density residential development in an evolving urban mixed use area.
The Board also finds that, in general, the proposal for commercial uses on the northerly
portion of the Jane-Ruth lands between the pull-back track and the residential uses is
appropriate and in line with the vision set out in the Official Plan. However, the Board is
not persuaded that a banquet hall or any similar facility is an appropriate use on these
lands, given the proximity of the pull-back track, and the residential uses nearby.
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Therefore, based on the evidence before this Board as to the absence of high
density residential uses in the Vaughan Centre, when such uses are anticipated and
envisioned in the Vaughan Official Plan; and in view of the evidence with respect to the
need for, and market for, high density residential uses versus commercial or hotel uses
in the City of Vaughan; and in view of the unique siting of the property within the
Vaughan Centre community and its proximity to employment, shopping, entertainment,
transit, and community services, the Board finds that the Jane-Ruth proposal, with the
exception of the banquet hall use, provides a preferable mix of land uses for this site,
over the uses proposed in OPA 607.

The issue then becomes whether the proposed height and density of the
residential development is appropriate for the site.

There is an issue that needs resolution in order to determine the actual density
being created by the Jane-Ruth proposal. The proposal as presented to this Board will
result in a total of 967 units. The proponent claims that that number of units represents
a density of 194 units per hectare (uph), or 2.05 floor space index (fsi). However, the
City claims that the actual density is 307 uph and a 3.1 floor space index. The
distinction lies in the interpretation of the density calculation provisions in OPA 600.

Jane-Ruth is proposing to have the buildable portion of the site (excluding the
ravine) designated High-Density Residential-Commercial under the Official Plan. The
south portion of the site is currently proposed for residential uses only, and the area
next to the pull-back track is to be used exclusively for commercial uses.

However, Jane-Ruth applies the density calculation for the residential portion of
the site to the whole of the site, including that area within which only commercial uses
are permitted, on the assumption that the entire site is Residential/Commercial.

The City argues that a density calculation across an entire site as proposed by
Jane-Ruth is appropriate only when the commercial and residential uses are vertically
integrated.

The Board accepts the position of the City in this regard. The Board finds it
inappropriate to calculate density across the entire site, when the commercial portion of
the development is not functionally or physically related to, or integrated with, the
residential portion of the density. The Board is not persuaded by what appeared to be
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an example of the approach advanced by Jane-Ruth, in another City report. The Board
was not clear on the physical or functional relationship between the residential and
commercial portions of the development in that report.

In any event, the Board finds that the Official Plan specifically directs a different
method for calculating density for a mixed use site. Section 4.2.1.4(iv) of OPA 400
states:

The area included in the calculation of residential density shall include the land for the

buildings, private roads, and roadways, parking areas and landscaping, and amenity
areas related to the specific high density development, but shall exclude all other lands.

Jane-Ruth argued that another provision related to the calculation of the commercial
density supports its method of density calculation. The Board finds that the above
section of OPA 400 is clear and definitive, and that Jane-Ruth cannot calculate density
across the entirety of its site. Thus, those lands exclusively used for commercial
purposes must be excluded when determining residential density.

The Board therefore finds from the evidence that the actual density for the
residential portion of the site is 307 uph. The fsi for the residential portion of the site is
3.172 fsi.

As indicated above, the Board finds that Vaughan Centre is intended to be the
most significant urban centre in the City, according to OPA 600. Thus the residential
densities should reflect the central, focal role Vaughan Centre is intended to play in the
City as a whole, as well as the capability of the site to support the proposed density.

The parties agreed that there were no traffic issues occasioned by the density
proposed for the site. There was no claim to adverse impacts on other commercial or
residential land uses, with the exception of the adjacent pull-back track. Thus, there are
no functional impacts from the proposal that would constrain the density or height.

While the City pointed to the heights and densities set out in other Official Plan
Amendments affecting the Vaughan Centre as determinative of what should be
permitted on this site, the Board does not find these references particularly helpful.
None of the high density residential objectives set out in those amendments were met
and thus there is no particular high density character identifiable within the Vaughan
Centre. The Board must therefore assess the role of the Vaughan Centre in the context
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of the other, lesser, urban centers in Vaughan, and relate the heights and densities
permitted here with the heights and densities permitted in what are intended to be
smaller urban centers.

The maximum density permitted in other urban centers cited to the Board is not
greater than 150 uph. There was no evidence as to the actual unit density of high rise
buildings in other urban centers. The Board finds that a somewhat higher density of
units than is permitted in other centers, would be appropriate.

There was little to no use of the fsi measure in other centers. The fsi measure is
helpful to the Board in assessing the massing of the buildings on the site. There was
reference to a building having an fsi as high as 2.69 in the Thornhill Town Centre. As
well, it was the evidence of the planner for the City that an fsi of 2.5 would be
appropriate as a limiting factor for the massing of the building on the corner, so that it
does not dominate the street. It would seem, therefore, that an fsi somewhat larger
than 2.5 for the whole of the site would be appropriate.

With respect to heights, the Official Plan provisions ranged from 8 storeys to 12
storeys for parts of the Vaughan Centre, although there is provision on the Vaughan
Mill's site for a 50 metre hotel building. There was also evidence of a 16 storey
residential building in the Thornhill Town Center.

The Board finds that the current proposal represents an excess of residential
density for the site, even given its location in an important urban centre. Furthermore,
the Board is mindful of the evidence of the acoustical consultants who have indicated
that the issues with noise increase with the height of the building.

The Board finds that the density should be greater than that permitted for other
urban centers, and therefore finds that a density of 200 uph and an over all f.s.i of 2.7,
for the residential portion of the site would be appropriate. This would result in
approximately 600 units, which would be appropriate, considering the site and the
general population projections for the area. Although the Vaughan Centre can certainly
contain more high density units, they need not all be on this site.

As well, the Board finds that the height of the buildings should be limited, so as to
lower the number of upper floors exposed to the noise from the pull-back track.
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Accordingly, the Board will limit the height of the buildings to 16 storeys, equivalent to
one of the highest buildings currently existing in the City.

Thus, the Board finds that a maximum density of 200 uph is appropriate for this
development, with a maximum fsi of 2.7, the maximum fsi in Vaughan as indicated by
the evidence, together with a height limit of 16 storeys. All density calculations are to
be made according to the Board’s findings on the correct interpretation of the Official
Plan. Any one of these indicators may be the limiting factor on the number of units, the
height and the amount of floor space in the development.

How does the Ministry of the Environment Land Use Compatibility Guidelines apply to
this proposal?

Does the Jane-Ruth proposal meet the intent of the Ministry of the Environment Land
Use Compatibility Guidelines?

Will the Jane-Ruth proposal provide a reasonable living environment for the future
residents in terms of noise?

Having determined that the proposed development is appropriate for the site, and
conforms with the vision of the area as established in the Regional and Vaughan Official
Plans, the Board must then look to the site constraints. The only site constraint at issue
before the Board was the issue of the pull-back track immediately north of the subject
site. Both of the opponents of the proposal are of the view that the existence of the pull-
back track and the noise occasioned by the activity therein, constrain the site to the
point that residential is not appropriate on the site, other than on the immediate corner
of Jane and Rutherford.

The parties were in agreement that vibration and odour were not in issue in terms
of constraining development on the site. The key impact was noise. Furthermore, it
was not the noise generated by the MacMillan Rail Yard southeast of the site which was
in issue, but rather the noise occasioned by the train cuts which made use of the pull-
back track in servicing the rail yard.

In dealing with this issue, the parties focused almost entirely on the provisions of
a number of land use compatibility guidelines issued by the Ministry of the Environment.
These guidelines address land use conflict issues that can arise when nuisance-
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generating activities are located adjacent to or in proximity to sensitive uses, such as
residential uses.

A great deal of evidence and argument focused on the application of these
guidelines to the matter at hand. Much of the argument was aimed at interpreting the
precise wording of the guideline and then insisting that the words be applied exactly to
the issues at hand.

The Board notes that this guideline is just that — a guideline, which is useful and
ought to be referenced by proponents of development, their consultants and by
government decision makers. It is useful in interpreting the policy and regulations that
govern land use planning decisions. The standards can also be included in municipal
planning documents, if appropriate.

However, a guideline does not bind a decision maker. It is useful in determining
the intent of the applicable planning policies, both provincial and municipal, and in
ensuring that the planning policies are met.

To this end, therefore, the Board is guided by Section 1.1.3(g) of the Provincial
Policy Statement, and by Section 6.6.3 of the Regional Official Plan. Both of these
Sections require that impacts from noise, vibration and other nuisances must be
properly mitigated before planning for sensitive uses adjacent to, or in the vicinity of,
large nuisance-generating industrial or transportation operations. The guideline assists
decision makers in ensuring that this takes place.

The guideline offers various approaches to mitigation, and outlines the standards
that the guidelines suggest should be met in order to ensure that land use
incompatibility is avoided. In particular, in this case, the guideline assists in determining
whether an acceptable living environment can be achieved for the residents of the
proposed development.

The Board was referred to the following guidelines:

D-1 — Land Use Compatibility Guideline - intended to assist in the preparation of land
use policies and in the review of general and specific development plans to ensure the
mitigation of adverse effects arising from the nuisance aspects of certain facilities

D-1-1 — Land Use Compatibility Implementation Guideline — to ensure the identification,
separation and protection of nuisance creating facilities and sensitive land uses.
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D-1-3 — Definitions used in the Guidelines

D-6 — Compatibility between Industrial Facilities and Sensitive Land Uses — to ensure
the minimization or prevention of the encroachment of sensitive land uses on industrial
land uses and vice versa.

The above guidelines deal primarily with separation distances as the means of
mitigating the adverse impacts of nuisances on sensitive land uses.

The Board was also referred to

Publication LU-131 — Noise Assessment Criteria in Land Use Planning
Annex to Publicaton LU-131

Noise Assessment Criteria in Land Use Planning: Requirements, Procedures and
Implementation.

As is obvious, there are a bewildering array of “guidelines”; all of which
apparently deal with the same topic — mitigating the impact of nuisance emanating from
industrial or transportation related operations; all with slight variations in how one might
approach these issues. The wording of each of these guidelines was parsed and
opined upon by many of the witnesses, and applied as if the provisions were law. The
Board cannot help but note that some rationalization of these guidelines by the Ministry
would be of more assistance to land use planners and decision makers.

The Board will not attempt to rationalize or make sense of this multitude of
guidelines and will certainly not attempt to interpret each one. The Board relies on the
evidence of two eminent acoustical experts, one called by Jane-Ruth and one called by
CN. Both of these experts stated that when approaching a problem of the compatibility
of a sensitive use and a noise source, they looked to the provisions of Publication LU-
131. That guideline requires that site specific testing take place to determine the levels
of potential noise to be generated; that a set of noise standards included in the guideline
should be met at various adjacent land use receptors; and that mitigation measures
should be implemented in order to meet those noise standards.

Both the City and CN urged upon the Board to find that the MacMillan Rail Yard,
including the pull-back track meet the definition of a Class Il Industrial Use, and that a
nearby residential use must therefore meet the recommended minimum distance
separation distance of 300 metres from the noise source set out in Guideline D-6.
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The Board rejects this approach for the following reasons:

1. The Board is of the view that the separation distance mitigation measures
are intended to assist municipalities in developing broad land use policies
applicable to situations where there could be nuisance creators near
nuisance receptors. These mitigation measures are also of assistance
where site-specific studies of the area of influence, the type of impact and
the means of mitigating that impact, are not available. Specific studies are
available in this situation.

2. These guidelines deal with separation distance as the major mitigation
measure — in particular when more detailed information is not available.
The Board accepts the evidence of Dr. Lightstone that separation distance
is but one of a number of mitigation measures that can be taken to minimize
adverse noise effects.

3. The Board does not need to determine whether or not the MacMillan Yard is
a Class lll Industrial Use, because it is the activities of the pull-back track
alone that are relevant here. The activities in the rail yard are only relevant
insofar as they affect the nature and frequency of activity in the pull-back
track. The activities in the rail yard do not directly impact the property. The
Board finds that it is the pull-back track activities as a discrete noise source
that are important. The classification of the pull-back track activities as an
“industrial facility” would be an artificial construct which would be of no
assistance here.

4. Section 4.6.1 of the Guideline D-6 states: “Noise shall be addressed through
Ministry Publication LU-131 for all situations applicable to this guideline.”
This accords with the opinions given by two of the three acoustical experts
called in this hearing.

5. CN and the City were urging upon the Board that a separation distance be
applied that equated to 300 metres from the south pull-back track. The
guideline requires that the separation distance be measured from the
property line of the land on which the activity is taking place. If the
separation distance were measured from the property line, it would eliminate
the possibility of a residential building anywhere on the property.

The opponents are, therefore, urging the Board to accept a separation distance
that is less than is suggested by the guideline. The opponents offered no logical,
scientific or planning rational, to justify the acceptance of a lesser separation distance
here, than is suggested in the guideline. This calls into question the rationality of blindly
applying a separation distance specified by the guideline, and confirms to the Board that
a 300 metre separation distance is not a helpful construct in this situation.
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The Board therefore takes LU-131 as the most helpful of the guidelines put
before the Board.

There was no dispute among the parties as to the adequacy of the work
completed by the acoustical expert acting for Jane-Ruth. All parties and experts agreed
that the assumptions, the methodology, the modeling and the results were appropriate,
complete and accurate.

It is important however to understand that the modeling of predicted noise levels
was based on an activity level on the track which is approximately 25% higher than the
highest level of activity that has been achieved to date on the pull-back track. This was
confirmed by the evidence of the Superintendent of the MacMillan Rail Yard, and was
agreed to in order to anticipate any future increase in activity on the pull-back track.

The noise modeling also assumes that each and every train cut that travels the
pull-back track will travel to the end of the track adjacent to the Jane-Ruth property,
when in fact the evidence shows that only about 50% of the train cuts will actually reach
the Jane-Ruth property. This level of activity around the Jane-Ruth property is
significantly lower than the level of activity towards the more easterly portion of the pull-
back track, near the Villa Giardino retirement residence or the single family residential
community around Melville Street.

There was an agreement among the parties that the assessment of impact would
be based on an assumption that the source of noise was a “Stationary Noise Source”.
This implies a different set of noise impact criteria.

For many reasons, including the evidence put to the Board of the frequency of
train cut activity adjacent to the Jane-Ruth property and the definition of “Stationary
Source” set out in Guideline LU-131, the Board is not persuaded that the activities on
the pull-back track fit within the characterization of a stationary noise source as it is
described in the guideline. After much questioning of the expert witnesses called at this
hearing, the Board is of the view that the nature of the activity on this track is much
more in the nature of a transportation corridor noise source, rather than in the nature of
an industrial or commercial activity.

However, the Board accepts the agreement of the parties in this regard. It
provides for a more stringent approach in the standard, which must be met to mitigate
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noise for the proposed development. If the Board is assured that the proposed
mitigation is appropriate, then the Board can be confident that the mitigation measures
will provide an acceptable living environment for any residents of the development.

The result of the testing, completed by Dr. Lightstone, the acoustical consultant
for Jane-Ruth, indicated exceedances over the standards set out for a stationary noise
source of between 1 and 7.5 dBa for three of the buildings during the quietest day time
hour; and exceedances of between 3 and 12 dBa for all of the buildings during the
quietest night hour. The exceedances were detected at the plane of the walls of the
buildings facing the pull-back track.

Paradoxically, the agreement among the parties to treat the noise generated by
the pull-back track as a stationary noise source is the basis for a fundamental
disagreement between the parties as to whether the noise can be appropriately
mitigated. Had the noise source been treated as a transportation noise source, the
noise standard would be an indoor sound level criteria. Because the noise is treated as
a stationary noise source, the criteria are established at the plane of a living area
window during the day, and at the plane of a bedroom window during the evening.

CN and the City therefore argue that once the acoustical modeling demonstrates
exceedances over the LU-131 criteria at the building face, or at any window, then prima
facie, the residential development cannot proceed, because the sound cannot be
mitigated.

Jane-Ruth on the other hand maintains that, in fact the noise can be mitigated for
the residents by a number of means that are contemplated in LU-131 as follows:

e Distance separation of 150 metres from the south track.
e Intervening use in the nature of a commercial use.

e The construction of an enclosed balcony along building walls where there are
noise exceedances. The enclosure would act as a barrier to the sound
experienced on the balcony and at the window of any adjacent living room
windows or bedroom windows. All of the living rooms and bedrooms facing
the balcony would have windowed doors or other window treatments, and the
noise levels at the pane of these windows would meet the noise criteria set
out in LU- 131 for a stationary noise source.
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The use of window material designed to reduce the full spectrum of noise on
the balcony to meet the guideline.

There was a great deal of evidence as to the nature of the space which would be

created on the balcony as a result of the proposed design, and about the use residents
would make of it. Fundamentally, the City and CN maintain that the balcony, once
enclosed, becomes a living space, and will be used as a living space. Based on this
prediction of the behaviour and actions of the residents, the development should be
refused because the noise levels on the outside of the windows of the balconies will
exceed the guideline.

The Board does not accept these arguments. It relies on the clear wording of
LU-131 and in particular the following sections:

1.1

Scope

This Publication defines criteria for noise impact assessment of proposed
residential or other noise sensitive land uses..... The Publication also specifies
procedures for the establishment of sound levels on the site of proposed noise
sensitive uses due to transportation sources (road, rail, and air traffic) as well as
stationary sources (such as industrial and commercial activities). Acceptable
noise control measures are enumerated.

Responsibilities for achieving the sound level criteria that ensure a comfortable
living environment are assigned. Guidance in the form of good planning criteria
and procedures is provided for development of noise sensitive land uses
adjacent to industrial or commercial uses.

This section sets out the purpose of the guideline and confirms that the goal of the
guidelines is to ensure that a comfortable living environment is created for residential

uses.

2

Definitions

“Control measure” refers to action which can be taken to achieve compatibility for the
specific land use or activity. The control measure should be permanent in nature and
not be readily removable or alterable by the future occupants. Control measures may
include, but are not limited to, the following:

Acoustical Barriers — berms, walls, favourable topographical features, other

intervening structures:

Building Construction — acoustical treatment of walls, ceilings, selection of
acoustical materials and other control devices. Provision for air conditioning;
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Site Planning — orientation of buildings and Outdoor Living Areas with respect to
noise sources, spatial separation such as the insertion of noise insensitive land
uses between source and receiver, appropriate setbacks and the use of
intervening service roads;

Windows/Doors — acoustically designed windows or doors that provide the
required noise reduction. In order to allow the windows and doors to remain
closed, air conditioning, i.e. mechanical ventilation and climatic control system,
is necessary.

This section establishes a number of things. Firstly, it establishes that the concern
about noise levels at the pane of window relates to the potential for occupants to
remove or replace special acoustically designed windows and doors. It establishes the
fact that acoustically designed windows and doors are acceptable mitigation measures,
as is acoustical building construction measures and the design of residences. |t
establishes that air and climate control are part of the measures that are necessary
when doors and/or windows are used as a noise barrier.

Publication LU-131 specifies that the daytime plane of window criteria apply to
living/ dining rooms, and that the nighttime plane of window criteria apply to bedrooms.
The Board has also carefully considered Section A.2.1.4 of the Annex to Publication LU-
131 and finds that it specifically contemplates sealed, inoperable windows and air
conditioning as a potential mitigation measure for multiple unit high-rise residential
buildings. The Board finds that the reference to inoperable windows means bedroom
windows and living room/dining room windows. In this case, the bedroom and dining
room/living room windows will not be sealed or inoperable.

The Board has carefully considered the provisions of LU-131 and the Annex to
LU-131, and Exhibit 53 filed with this Board, which outlines the reduction in noise levels,
which can occur with a normal window used to enclose a balcony, even with open
windows. The Board finds that the mitigation measures proposed by Jane-Ruth are
specifically contemplated by the Guideline Publications and that they can successfully
operate to achieve the goal of mitigating the noise at the relevant points in the
residences and meet the noise level criteria set out in the guidelines.

The Board finds that it is irrelevant how future residents choose to use the
balcony space to be provided in these residential units. The balcony space is provided
as a balcony. The designs of the units were provided to the Board, and there were
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clearly bedrooms, living rooms, kitchens, dining rooms and, in some units, dens
provided in the units. Some bedrooms and living rooms were accessible to the balcony
by French or sliding windowed doors. Should the residents choose to make the balcony
a living space, then one must assume that they are comfortable with the noise levels on
that balcony. The balcony is an optional space, which may or may not be used year
round. Suitable and adequate living, dining and bedroom space is provided in the unit,
and therefore, no resident is forced to make use of a space where noise levels might be
higher.

Finally, the Board finds that the caveats contained in Publication LU-131 with
respect to sealed and inoperable windows as a noise mitigation measure are aimed at
the use of these measures in ground level housing, where the resident’s ability to open
windows and remove or replace windows is unlimited. In high-rise residential buildings,
it is rarely open to the residents to replace the acoustical window material enclosing the
balcony or to force windows installed as part of the enclosure to open wider than they
are designed to do.

The Board therefore finds that the applicant has demonstrated to the satisfaction
of the Board that the mitigation measures can achieve the MOE noise mitigation criteria
set out in the guidelines. The Board is therefore satisfied that these measures, properly
implemented will meet the intent of the guidelines and provide a comfortable living
environment for the residents.

The Board is not however, prepared to allow the 5 dBa flexibility that is
suggested in the guideline. It is suggested in the guideline that a 5 dBa latitude may be
applied when it is not technically feasible to achieve the criteria. The evidence before
the Board is that it is technically feasible to achieve the stationary source noise level
criteria on the balcony and at the pane of window of the bedrooms and living rooms.
The Board will hold the proponent to that evidence, and is approving the development
on that basis.

The proponent will be required to design the building and use construction
materials, windows and doors that will achieve the required noise level criteria on the
balcony. The proponent will not be required to provide only windows that are sealed or
inoperable. Provided the enclosure of the balcony reduces the noise to levels that meet
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the criteria set out for stationary noise sources in LU-131 and the Annex, then a window
opening is acceptable. This allows the residents choice in their balcony environment.

The Board is however concerned about the outdoor noise level for the ground
related outdoor amenity space. The Board is not satisfied that the Sound Level Criteria
for an Outdoor Point of Reception can be met on all areas of the residential
development.

The Board will therefore require additional ground-related mitigation measures,
unless the proponent can demonstrate to the Board that in the absence of such
mitigation measures the sound level criteria can be met, or that the mitigation measures
will clearly not operate to reduce noise levels on the grounds of the residential lands.
To that end, the Board will require the following:

....A berm or combination berm/fence to a height of 6 metres shall be
constructed along the common property line between the CN pull-back track and
the Jane-Ruth property.

....The zoning by-law and Official Plan will provide that any commercial building
constructed on the lands between the pull-back track and the residential lands
shall be a minimum of three storeys high, in order to ensure a substantial
intervening use in that space, and in order to shield the residential grounds from
noise.

Can the noise mitigation measures proposed by Jane-Ruth be implemented by the
Board?

This issue was raised as a result of the concern of CN and the City as to the
ability of the Board and the municipality to implement those noise mitigation measures
which involve the form, type, and materials of windows and doors required to mitigate
the noise. In particular, the parties advised the Board that warning clauses cannot be
registered on title in site plan agreements.

The Board does not view warning clauses as a mitigation measure. This view
accords with the provisions of the MOE noise guidelines. The MOE guidelines state
that warning clauses should not be relied on as a mitigation measure.

However, noise warning clauses do provide information to prospective residents
of the community to allow them to make informed decisions when purchasing
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residences. During this hearing, the Board heard of people who had been duly warned
of the potential for noise in areas near the pull-back track, and disregarded those
warnings, or failed to make their own investigations as to whether they were sufficiently
comfortable with the noise levels to proceed with a purchase. The Board finds that such
complaints do not attract sympathy.

The Board heard sufficient evidence of ways in which these mitigation measures
can be assured, some of which are standard practice in the City of Vaughan. The
Board therefore finds that the mitigation measures can be implemented as follows:

1. A provision in the site plan agreement that requires that further noise
studies be completed to recommend the materials and construction
methods to be employed to meet the stationary noise source criteria in all
areas of the proposed buildings.

2. A provision in the site plan agreement that requires that before a building
permit is issued, an engineer certify that the building plans implement the
recommendations contained in those noise reports.

3. A provision in the Zoning By-law that the residential development must
proceed by way of plan of condominium. The insertion of a holding
provision in the Zoning By-law would not be necessary if there is such a
provision in the Zoning By-law. No building permit could issue without a
condominium application.

4. The inclusion in the conditions of condominium approval of a condition
requiring that the noise mitigation measures recommended by the required
noise studies be implemented and certified, as well as a condition requiring
the inclusion of a noise warning clause in the condominium documents.

The Board finds that any or all of the above measures will properly and
adequately ensure that the noise mitigation measures presented to this Board will be
implemented, and that any and all of the above means of implementation can be
enforced.

Provisions of the Official Plan Amendment and the Zoning By-law

The Board was taken through the provisions of the Official Plan Amendment and
the Zoning By-law Amendment. It was agreed that many of the provisions contained in
the proposed Zoning By-law Amendment would likely be amended once the site plan for
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the development had been finalized. There were a number of issues raised, which have
been otherwise addressed in this decision. The Board anticipates that the Official Plan
Amendment and Zoning By-law Amendment will have to be rewritten to accord with the
findings in this decision. However, there were a number of specific issues that were
raised, and considered by the Board and which should be addressed in this decision.

With respect to the Official Plan Amendment, the Board suggests the following
specific changes:

e Section 2 (a), (b), (c) will have to be rewritten based on the Board’s
decision.

e Section 2(d)(ix) is satisfactory, except that it must be clear that the
siting of the residential building on the immediate corner of Jane and
Rutherford should be substantially as demonstrated in Exhibit 62 filed
in this hearing. It is not appropriate for this building to be brought
closer to the street. Based on the evidence before the Board, there is
a need to make the front of the building attractive and pedestrian
friendly. Given the width of the adjacent arterial roads, and the mass
of the building, the building should be set back from the roads, with
pedestrian walkways and large sidewalks in the area, which will
accommodate pedestrians and bicycles.

e Section 2(d)(x) addressing the setback of residential development
from the pull-back track should be amended to provide for a setback
from the CN property line which is equivalent to the setback of 150
metres from the south track.

e Section 2(d)(xii) shall refer to the Tables in LU-131, which include the
criteria which must be met, and there will be no provision for a 5dBa
excess.

e Section 2(f) shall be deleted, subject to the applicant applying to this
panel of the Board for a full hearing, based on motion material, into
why this property should or should not be exempt from the Woodlot
Acquisition Charge.

With respect to the proposed Zoning By-law, the Board will only make the
following comments:





- 38 - PL030635

The By-law shall zone the residential lands high density commercial
residential, and the lands between the residential lands and the pull-back
track shall be zoned commercial.

There will be no need for an H symbol, provided the By-law states that the
residential development must proceed by way of plan of condominium.
Issues with respect to servicing and noise mitigation can be resolved through
the condominium process.

The commercial zoning shall provide for a building having a minimum height
of three storeys.

The By-law shall provide for a 6 metre high berm or berm/fence combination
along the northerly property line adjacent to the pull-back track up to the
ravine.

There shall be no permission for a banquet hall on this site.

The By-law should reflect the site plan design that is approved.

“S. D. Rogers”

S. D. ROGERS
MEMBER
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Jane-Ruth Development inc. has appealed to the Ontario Municipal Board under subsection
34(11) of the Planning Act, R.S.0O. 1990, c. P.13, as amended, from Council's refusal or negiect
to enact a proposed amendment to Zoning By-law 1-88 of the City of Vaughan to rezone lands
respecting 2920 Rutherford Road and 9291 Jane Street from Open Space 1 and Agriculture to
“AR3" and “Open Space 1" to permit the development of five apartment buildings

0.M.B. File No. Z030092

Jane-Ruth Development Inc. has appealed to the Ontario Municipal Board under subsection
22(7) of the Planning Act, R.S.0O. 1990, c. P.13, as amended, from Council's refusal or neglect
to enact a proposed amendment to the Official Plan for the City of Vaughan to redesignate land
at the northeast corner of Jane Street and Rutherford Road from Rural to High Density
Residential/Commercial, Valleylands and Stormwater Management to permit residential uses
0O.M.B. File No. 0030114

Jane-Ruth Development Inc. has referred to the Ontario Municipal Board under subsection
41(12) of the Planning Act, R.S.O. 1990, c. P.13, as amended, determination and settlement of
details of a site plan for lands comprised of Part Lot 16, Concession 4, E.J.S., and Parts 1,2 & 3
of Reference Plan 65R-12865, in the City of Vaughan

0.M.B. File No. M040071

APPEARANCES:
Parties Counsel
Jane-Ruth Developments Inc. T. Lederer
K. O'Neill
CN Rail Properties A. Heisey
City of Vaughan A. Paton

MEMORANDUM OF ORAL DECISION DELIVERED BY S. D. ROGERS
N AUGUST 18, 2005 AND ORDER OF THE BOARD

ON AUGUST 18, 200

This is the continuation of a hearing, for which the Board issued a decision
on November 23, 2004 (Decision No. 1815) after a seven-week hearing. On
April 19, 2005, the Board issued a further decision (Decision 0982), which
provided clarification on the directions contained in Decision No. 1815, and which
approved the Official Plan for the lands in question.
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It remains therefore to finalise the zoning by-law and the site plan for the
property. The hearing was reconvened, in order for the Board to approve the
zoning by-law and site plan for the first two buildings proposed to be constructed,
Buildings A and B. As well, there were certain issues which required resolution
by the Board, including a debate between the parties with respect to the
appropriate resolution of certain questions which were left open by the Board in
its prior decisions.

Specifically, in Decision No. 1815, the Board stated:

The Board is however concerned about the outdoor noise level for the
ground related outdoor amenity space. The Board is not satisfied that the Sound
Level Criteria for an Outdoor Point of Reception can be met on all areas of the
residential development.

The Board will therefore require additional ground-related mitigation
measures, unless the proponent can demonstrate to the Board that in the absence
of such mitigation measures the sound level criteria can be met, or that the
mitigation measures will clearly not operate to reduce noise levels on the grounds of
the residential lands. To that end, the Board will require the following:

A berm or combination berm/fence to a height of 6
metres shall be constructed along the common property
line between the CN pull-back track and the Jane-Ruth

property.

....The zoning by-law and Official Plan will provide that any
commercial building constructed on the lands between the
pull-back track and the residential lands shall be a
minimum of three storeys high, in order to ensuré a
substantial intervening use in that space, and in order to
shield the residential grounds from noise.

Jane-Ruth called evidence which was contained in a report dated June 2,
2005, prepared by their acoustical consultant, Dr. Lightstone. The evidence of
Dr. Lightstone demonstrated that a 6 metre berm located along the north
property line adjacent to the pull back track, resulted in a very minimum of
improvement in sound levels for the grounds of the residential development, over
a 3 metre berm. Dr. Lightstone viewed any improvement of a 3 metre berm over
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a 6 metre berm as insignificant, given the small area of the property which would
experience any sort of improvement.

Dr. Lightstone also noted that the locations of the buildings had been
somewhat revised, and that the revised lay out would substantially shield the
formal amenity areas for the buildings from unacceptable noise from the pull
back track.

The City called an acoustical expert who attempted to dispute Dr.
Lightstone’s recommendations, but not the results of his report. Specifically, this
expert disputed Dr. Lightstone's conclusion that a 6 metre berm was not
required, and maintained that a substantial intervening building should be
constructed prior to the construction of the residential development.

This expert was not present at the original hearing of the matter. The
expert had been retained to complete a peer review of Dr. Lightstones’ June
2005 work. It appears that the expert may not have been properly instructed as
to the parameters of such a peer review, given that the work was done in the
context of certain findings of the Board and was not an opportunity to re-open the
substantial number of issues canvassed by the Board at the original hearing, nor
to introduce new issues. For example, it was never the intent of the Board
decision to require a commercial use to be constructed on the property before
the residential development was constructed. Furthermore, this expert claimed
that a 6 metre berm was preferable to a 3 metre berm, but had done no
independent work that contradicted Dr. Lightstones’ study.

The City's witness did confirm however, that the height of the building to
be constructed to the north of the residential building was immaterial in shielding
the northerly grounds of the residential development from the noise from the pull
back track. He confirmed that any building on this site would operate to mitigate
the noise.

Furthermore, a review of the zoning by-law demonstrated that a
substantial building envelope is provided for the commercial lands to the north of
the residential development.
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The Board is therefore persuaded from the evidence of Dr. Lightstone,
that a 3 metre berm on the north portion of the property, adjacent to the pull back
track, is sufficient to provide substantial mitigation of the noise from the pull-back
track on the northerly grounds of the residential development. The Board is also
satisfied that the zoning by-law has provided for a substantial intervening
commercial use, and that the requirement for a three storey height for the
intervening commercial building, as suggested by the Board in its decision No.
1815, is not necessary or useful.

On a review of the zoning by-law with the planning witness for Jane-Ruth,
the Board noted that the by-law included two additional uses for the commercial
lands, over the uses normally permitted in a C1 residential zone. These uses
were a convention centre and a motel. None of these additional uses were
supported by evidence at the hearing. Just as with the banquet hall use, which
the Board declined to permit on the commercial lands, the Board refuses to
include these uses, at this time, as adjuncts to the C1 uses permitted on the
property. The Board refuses to do so, because the Board was not presented
with evidence which would justify the inclusion of such uses adjacent to a high
density residential use, as part of the C1 zone. In particular, the Board is
concerned that there may not be appropriate zoning standards in place in the C1
zone for these particular uses, which would sufficiently address the impacts of
such uses on a high density residential development.

However, this refusal is without prejudice to any future development
proposal which may include a banquet hall, convention centre or motel, which
properly and fully justifies the uses in terms of compatibility with the residential
development.

Therefore, in reliance on the noise studies contained in the reports
presented to this Board as Exhibit 3 (“Updated Environmental Noise Analysis for
Residential Grounds At-Grade, June 2, 2005") and Exhibit 4 ("Rooftop Terrace
Sound Exposures, August 10, 2005), and the evidence of Dr. Lightstone, Mr.
Gidamy and Mr. Yaranton, the Board will approve the zoning by-law, and site
plans for Buildings A and B. The Board remains seized with respect to the





-5- PL030635

remainder of the site plan appeal, and with respect to any issues which may arise
from the conditions of site plan approval of Buildings A and B.

The Board therefore:

1. Amends the zoning by-law for the City of Vaughan in accordance
with the by-law appended as Attachment “1" to this decision. The City may
assign a by-law number to this by-law, in accordance with its normal procedures.

2. Approves the site plans for Buildings A and B as appended as
Attachment “2” to this decision, subject to the conditions contained in Attachment
“3" to this decision.

This is the order of the Board.

“Susan D. Rogers”

SUSAN D. ROGERS
MEMBER

<<To view the Mentioned Attachments please refer to the original file>>
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DEVELOPMENT CORP DELIVERED VIA EMAIL

March 10, 2011

Regional Municipality of York
Planning and Development Services
17250 Yonge Street, 4th Floor
Newmarket, Ontario

L3Y 6Z1

Attention: Mr. Augustine Ko, Senior Planner
Dear Sir,

RE: Request for Modifications
Adopted City of Vaughan Official Plan

Please be advised, this letter shall scrve as a formal request to modify the adopted Ciry of
Vaughan Official Plan with regards to the northeast quadrant of Jane Street and
Rutherford Road (“subject lands™).

Background

Through Ontario Municipal Board Order 0982, the subject lands were designated as
“High Density Residential/Commercial” as currently shown within the existing City of
Vaughan Official Plan.

The subject lands are zoned ‘Apartment Residential Zone” (RA3) and ‘Restricted
Commercial Zone’ (C1), as per comprehensive Zoning By-law 1-88 and subject to
Exception 9 (1246).

Further, the subject lands are subject to approved Official Plan Amendment No. 688
("OPA 626") and Zoning By-law 159-2008 both of which increased the permissible
residential density from 200 to 250 units per hectare; together with various other site
specific adjustments.

Lastly, the subject lands have been subject to various approved and in effect Minor
Variances including A109/07 (Parking Adjustment Tower 3) A248/08 (Parking
Adjustment Tower 2) and A045/09 (Height Adjustment Towers 3 & 4).

A copy of OPA 688, Zoning By-law 159-2008 and the aforementioned Minor Variances
are included for your ease of reference.

Currently, the subject lands are under construction with two of four permitted residential
towers already registered and fully occupied. Registration of the third tower (under
construction) is pending with site plan approval of the fourth tower and commercial
component to be mitiated by the Owner in the near future.

122 Rorina Drive, Concorp, Ontario LAK 477 Tew: (905) 660-9222 Fax: (905) 660-4002






0053

SOLMAR INC.
Adopted City of Vaughan Official Plan

In reviewing the adopted City of Vaughan Official Plan it appears the subject land’s
legally permitted land uses have not been accurately recognized. In particular, Schedule
13-N (Land Use) identifies the subject lands as ‘High-Rise Residential’ with a maximum
height of 16 Storeys and Density of 4.

The said schedule does not recognize the permitted commercial land use located at the
northern portion of subject lands nor does the said schedule recognize the increased
height and other site specific adjustments.

Request for Modifications

Based on the aforementioned and enclosed documentation, prior to final approval our
office respectfully requests modifications be undertaken to the Council adopted, City of
Vaughan Official Plan in order to accurately reflect the permissible land uses and site
specific criteria associated with the subject lands.

In this regard, our office wishes to be kept appraised of our request for modification and
wishes to receive a Notice of Decision related to the adopted City of Vaughan Official
Plan.

It is our expressed position that the timely and orderly administrative processing
associated with the permitted development rights of the subject lands not be

compromised or delayced, as a result of the Official Plan Review process.

Your attention regarding this matter is greatly appreciated.

Should you have any questions or require further information, please do not hesitate to
contact the undersigned.

Copy:  Mr. Roy McQuillin. Manager Policy Planning, City of Vaughan (Encl.)
Mr. Clement Chong, Planner, City of Vaughan (Encl.)
Mr. James M. Kennedy, KLM Planning Partners Inc (Encl.)
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March 31, 2021

VIA EMAIL: clerks@uaughan.ca

Chair of the Committee of the Whole
Vaughan City Hall

2141 Major Mackenzie Drive
Vaughan, ON L6A 1P7

Chair and Members of the Committee:

Re: EASTWOOD HOLDINGS CORP- Bellaria 2

Re:  City of Vaughan Applications OP.20.017 and Z.20.044
Re:  Appeal No. 3 Solmar Inc. VOP2010 - LPAT PL111184
Re: Public Meeting Committee of the Whole April 7, 2021

[ act for Canadian National Railway the owner of the MacMillan Rail Yard one of the
most important transportation terminals in North America.

The MacMillan Rail Yard is located to the north of Highway 7, north and south of
Rutherford Road, east of Jane Street and west of Keele Street in the City of Vaughan.
The Yard is located immediately to the north of and abutting the property that is the
subject matter of these applications and the above referenced VOP2010 appeal.

The Yard is 1,000 acres in size and employs over 1,000 employees. It is one of the
largest employers in the City of Vaughan and York Region.

CN is requesting that the City refuse these applications and oppose Appeal Number
3 by Solmar Inc. of the VOP 2010 for the following reasons:

1. There is a long standing history of the City and the OMB
maintaining a 150 metre setback for residential uses from this
portion of the Yard north of Rutherford Road.

2. The lands proposed for residential were previously found to be
inappropriate for residential use in 2004 by the OMB.

3. The existing condo towers to the south of the proposed
residential development were planned to be buffered from the
Yard by an intervening commercial use on the lands proposed
for residential development.

Suite 510, 121 King St. W., P.O. Box 105, Toronto, ON M5H 3T9

T: 416 601 1800
F: 416 601 1818
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4. The MacMillan Yard is designated as a Provincially Significant
Employment Zone in the Growth Plan having the highest level
of protection as employment lands in the Province,

5. In the 17 years since the OMB approved the Jane Rutherford
residential development at the northeast corner of Jane and
Rutherford CN has developed plans for a 4 track profile in the
pullback track, rather than the existing 2 tracks, with a

significant increase in rail activity planned in this area of the
Yard.

6. The Applicant is intending to appeal these development
applications to the Local Planning Appeal Tribunal and join it
to the currently scheduled October 18, 2021 hearing of Appeal
No. 3 from the VOP 2010 which also seeks High Rise
Residential approvals for this site.

I'am attaching to this correspondence the following documents for your information:

(a)  September 1985 Noise Impact Study John Coulter;

(b)  Jane Rutherford OMB decision dated November 23, 2004;
(c)  Jane Rutherford OMB decision dated September 23, 2005;
(d) 4 Track Profile design MacMillan Yard pull back track; and

(¢) March 10, 2011 Letter from Solmar Inc. to the Regional
Municipality of York Planning and Development Services

History of 150 Metre Residential Setback from MacMillan Yard’s Pullback
Track

The 150 metre setback from the MacMillan Yard’s pull back track was originally
established by a recommendation from a CN Noise Consultant his 1985 noise report.
The 150 metre setback for residential development from the MacMillan Yard north
of Rutherford Road has been respected every new residential development in this
location for over 35 years starting with OPA 190 and 350 , the Villa Giardino
development at 2500 Rutherford Rd. and the Jane-Ruth condo development at the
northeast corner of Jane and Rutherford Rd.
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Notwithstanding this significant setback there is a history of complaints concerning
noise from the MacMillan Yard from residential development in Maple to the north
of the Yard beyond the 150 metre setback.

2003 Jane-Ruth Development Application

In the original 2003 application for development of the northeast corner of Jane
Rutherford, which included the subject property, the developer proposed low rise
residential townhouses within 150 metres of the most southerly track of the
MacMillan Yard’s pullback track and not the Yard property boundary in the vicinity
of the pull back track

The developer Jane-Ruth amended their development application to remove the
residential townhouse development (see page 3 of 2004 OMB decision) and proposed
a commercial use in the 150 metres between the residential towers and the pullback
track.

At page 6 of the 2004 decision the Board stated “there was general agreement” that
there should be commercial uses between 150 metres from the southerly track of the
pullback track and the residential uses to the south.

2004 OMB Decision

The Board in the 2004 Jane Rutherford decision ruled inter alia:

1. A banquet hall will not be a permitted commercial use on the
site on the lands within 150 metres of the Yard track.

2. The property will be zoned so as to permit only commercial
uses on the lands closest to the pull-back track and high density
residential /commercial uses permitted only beyond a certain
distance from the CN property line.

3. Residential uses shall not be permitted within 150 metres from
the south track of the pull-back track.

4, The Zoning By-law and/or Site Plan Agreement will provide
for a berm and/or fencing along the northerly property line
adjacent to the pull-back track, to reach a height of no less than
6 metres.
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5. The Zoning By-law and Official Plan will require a minimum
height of any commercial building adjacent to the pull-back
track of no less than three storeys.

6. The Zoning By-law and Official Plan will provide for a total
residential density of no more than 200 units per hectare, a total
building floor area of 2.7 f.s.i, and a maximum building height
of 16 storeys. The density and f.s.i. will be calculated over the
lands used for the residential portion of the site only. Any one
of these standards may operate to limit the amount of floor
space, height of the buildings, and number of buildings.

7. The Zoning By-law and the Official Plan will be amended to
accord with this Decision and as directed by the Board at the
conclusion of this decision.

The preconditions of the Board’s 2004 decision permitting residential on the lands
south of the subject site included the following:

(i) a minimum distance separation for the now existing residential
towers of 150 metres from the south track of the pull back track
of the MacMillan Yard.

(i)  an intervening commercial use within the lands located within
the 150 metres of the pull back track.

(iii) a berm and/or fencing along the northerly property line
adjacent to the pull-back track, to reach a height of no less than
6 metres.

2005 OMB Decision

In the Ontario Municipal Board decision of September 23, 2005 concerning the
outstanding zoning and site plan for the first two residential tower buildings being
proposed and other questions regarding the sound level criteria for an outdoor point
of reception can be met on all areas of the residential development.

The OMB granted Jane-Ruth further relief and decided that a 3 metre berm, rather
than the original 6 meter berm, be constructed along the north property line of the
Subject Site adjacent to the pullback track. The zoning by-law was also amended to
permit an “intervening” commercial use on the Subject Site.



Page5of7

Papazian | Heisey | Myers

Proposed expanded commercial uses sought by Jane-Ruth beyond those permitted
by the C1 zoning were rejected by the OMB for the Subject Site. The Board found that
a convention centre, a motel, and previously proposed banquet hall were not
appropriate land uses within the 150 metre distance separation established.

Bellaria is proposing residential buildings where the OMB found in 2005 that a
convention centre, banquet hall and hotel were inappropriate uses.

VOP 2010 - Solmar Appeal No. 3

In the Vaughan 2010 Official Plan the City of Vaughan initially designated the lands
within 150 metres of the pullback track High Rise Residential.

To the best of CN’s knowledge in 2010 Vaughan the City had no planning rationale
why the Subject Site should in 2010 be considered for only residential contrary to the
2004 and 2005 OMB decisions. The effect of allowing the new residential designation
on the Subject Site would have removed the setback provisions for residential
development from the CNR pullback track as determined by the OMB in its 2004
decision and as set out in OPA 626. None of the policies pertaining to the residential
setback from the pullback track were brought forward by VOP2010.

In a letter dated March 10, 2011 attached from Solmar Inc. to the Regional
Municipality of York Planning and Development Services, Solmar requested that
VOP2010 as adopted by the City of Vaughan be modified to recognize the existing
permission for commercial uses on the Subject Site (as established by OPAs 600, 626,
and 688), as well as minor variances that were sought and approved by Jane-Ruth
Solmar in 2007, 2008, and 2009.

In consideration of Solmar’s request of March 10, 2011, Vaughan Council endorsed
the proposed modification to re-designate the Subject Site to “Commercial Mixed
Use” as noted in the subsequent Council decision “That schedule 13-N be revised to
designate lands from “High Density Residential” to “Commercial Mixed-Use” as per
approved OPA 688. That Schedule 13-N heights and densities be revised to show site
specific approvals for towers 3 and 4 as per approved Minor Variance A045/09.” This
modification, in my opinion, had the effect of bringing back the OPA 688, as it
amended OPA 626, as it would restrict any residential development from occurring
on the Subject Site and maintain the policy of the MacMillan Yard 150 metre setback
as set out in OPA 626.

As of April, 2018 Schedule 13 of the VOP2010 designated the Subject Site
“Communrity Commercial Mixed-Use” with an H 16 and D 4. This designation is
consistent with policies established by OPA 626 for the Subject Site in that “they shall
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be predominantly commercial areas appropriate for non-residential intensification
and making efficient use of existing or planned rapid transit and transit investments.”
The Community Commercial Mixed-Use designation does not allow any residential
uses, as set out in section 9.2.2.8 of the VOP2010.

The “Community Commercial Mixed-Use” designation contrary to the 2004 and 2005
OMB decisions permits hotels and entertainment uses. CN is of the view that the
City should take steps to remove these permitted uses from the designation of the
subject property in addition to convention centres and banquet halls.

Change In Circumstances In MacMillan Yard

When CN presented its case before the OMB in 2004 and 2005 it wanted to protect
for the possibility of additional trackage within the MacMillan Yard pullback track.
There was however at that time no specific proposal or design for additional tracks
within the pullback track area.

CN has now developed a design for additional tracks in the Yard’s pullback track
from the existing two to four. A design for this 4 track scenario is attached.

CN is now protecting for up to 3 additional tracks within the MacMillan Yard’s pull
back track property meaning there will be ultimately 5 tracks located within the
MacMillan Yard in the area of the pull back track. The 5th track would be closer to
the proposed development than the existing southerly track and could involve
locomotives idling for hours at a time.

This additional trackage together with changes in technology and configuration
could lead to an ultimate increase in rail cars processed in the pull back track from 1
million rail cars a year currently to 2 million rail cars a year with a significant increase
in the number of locomotives operating in the pullback track.

Change in Provincial Policy

Under the Growth Plan 2019 the MacMillan Yard is designated as a Provincially
Significant Employment Zone. The MacMillan Yard has now been granted the
highest level of protection under the Growth Plan. The Growth Plan and this
designation did not exist in 2004 or 2005 at the time of the original OMB decisions
approving residential on the balance of the site.

Residential Use of Site Not Acoustically Feasible

Noise from Rail Yards such as the MacMillan Rail Yard is very different that noise
from a rail line corridor involving very different operations and noises 24 hours a day
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365 days a year. Noise from a rail yard such as the MacMillan Yard can be audible at
significant distances from the Yard in excess of 1 kilometre from certain Yard
operations.

The report of RWDI dated February 5, 2021 attached concludes that even as Class 4
area under NPC 300 of the Ministry of the Environment the proposed site is not
feasible for residential uses. CN questions the appropriateness of the use of the Class
4 area designation under NPC 300 for stationary noise sources that are federally
regulated and do not require an Environment Compliance Approval issued by the
MECP.

Conclusion - City Refuse Applications & Oppose Solmar Appeal No. 3
VOPr2010

CN believes the proposed development applications are bad planning that threaten
the MacMillan Yard operation. It is CN’s position that a residential use of the
proposed lands cannot be implemented on the subject site. The proposed
development is not consistent with current local and regional policies that address
the protection employment areas and the separation of sensitive land uses from
facilities like Mac Yard

We would request Council reject these applications and instruct staff to oppose
Appeal No. 3 of Solmar Inc. at the October, 2021 LPAT hearing currently scheduled
seeking an amendment to the Community Commercial Mixed-Use designation of the
subject property to delete sensitive uses including hotels, convention centres and
banquet halls.

Kindly acknowledge receipt of this letter in writing.

Please provide the author with notice of adoption of any Official Plan Amendment
and notice of passing of any zoning bylaw amendment pursuant to these
applications.

Y?;syery 7;ly,

I\_.-r"'"rr?_ 1

A. Milliken Hei

AMH/g
Encl.

ce: Canadian National Railway
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8.2 SQUEAL SOUNDS

The squealing will, on bad nights, be quite annoying even 600m
north of the Rutherford Road. Sound levels will be 10 dB above
the NPC 105 criteron several times a month. There will be
community complaint should the housing be installed in this

strip.
9. FINDINGS RE HOUSING TO THE NORTH OF THE YARD

There is an excess of about 5 dB in the proposed area to the
north in impulse and passby sound. On bad nights there will be an
axcess of at least 10 dB in the squeal sounds. Considering this

we would suggest that:

l. No housing be built within 150m of the pullback track

2. Housing between 150 and 250m of the pullback track be air

conditioned

3. Housing within 600m of Rutherford Rd. should contain air
conditioning and a strong warning on title indicating a
likely disturbance of outdoor activities. The proof of the
purchasre's acceptance of the condition would be enforced

with a waiver to be signed by the purchaser that he/she is
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aware of the clause. The wording would be such that the
purchaser would be advised that noise reduction could not be
expected. It is noted that the area within 600m of Rutherford
road includes the area within 250m of the pullback track

mentioned in #2 above.

In spite of the mitigation measures, the area ' within 600m of
Rutherford Rd. will have an outdoor excess because of

the Yard's noise.

la. SOUND AT THE SOUTHWEST CORNER OF KEELE AND RUTHERFORD

The small parcel of land between the creek ant the two roadways
is shown in both Figures 4 and 6. Attendance at the site during
measurements at point "D", confirmed that this area will have a
noise environment similar to that described in section 3 with the
comments of section 4 applying. The recommendations of section 6

would also apply to this area.
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Jane-Ruth Development inc. has appealed to the Ontario Municipal Board under subsection
34(11) of the Planning Act, R.S.0O. 1990, c. P.13, as amended, from Council's refusal or negiect
to enact a proposed amendment to Zoning By-law 1-88 of the City of Vaughan to rezone lands
respecting 2920 Rutherford Road and 9291 Jane Street from Open Space 1 and Agriculture to
“AR3" and “Open Space 1" to permit the development of five apartment buildings

0.M.B. File No. Z030092

Jane-Ruth Development Inc. has appealed to the Ontario Municipal Board under subsection
22(7) of the Planning Act, R.S.0O. 1990, c. P.13, as amended, from Council's refusal or neglect
to enact a proposed amendment to the Official Plan for the City of Vaughan to redesignate land
at the northeast corner of Jane Street and Rutherford Road from Rural to High Density
Residential/Commercial, Valleylands and Stormwater Management to permit residential uses
0O.M.B. File No. 0030114

Jane-Ruth Development Inc. has referred to the Ontario Municipal Board under subsection
41(12) of the Planning Act, R.S.O. 1990, c. P.13, as amended, determination and settlement of
details of a site plan for lands comprised of Part Lot 16, Concession 4, E.J.S., and Parts 1,2 & 3
of Reference Plan 65R-12865, in the City of Vaughan

0.M.B. File No. M040071

APPEARANCES:
Parties Counsel
Jane-Ruth Developments Inc. T. Lederer
K. O'Neill
CN Rail Properties A. Heisey
City of Vaughan A. Paton

MEMORANDUM OF ORAL DECISION DELIVERED BY S. D. ROGERS
N AUGUST 18, 2005 AND ORDER OF THE BOARD

ON AUGUST 18, 200

This is the continuation of a hearing, for which the Board issued a decision
on November 23, 2004 (Decision No. 1815) after a seven-week hearing. On
April 19, 2005, the Board issued a further decision (Decision 0982), which
provided clarification on the directions contained in Decision No. 1815, and which
approved the Official Plan for the lands in question.
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It remains therefore to finalise the zoning by-law and the site plan for the
property. The hearing was reconvened, in order for the Board to approve the
zoning by-law and site plan for the first two buildings proposed to be constructed,
Buildings A and B. As well, there were certain issues which required resolution
by the Board, including a debate between the parties with respect to the
appropriate resolution of certain questions which were left open by the Board in
its prior decisions.

Specifically, in Decision No. 1815, the Board stated:

The Board is however concerned about the outdoor noise level for the
ground related outdoor amenity space. The Board is not satisfied that the Sound
Level Criteria for an Outdoor Point of Reception can be met on all areas of the
residential development.

The Board will therefore require additional ground-related mitigation
measures, unless the proponent can demonstrate to the Board that in the absence
of such mitigation measures the sound level criteria can be met, or that the
mitigation measures will clearly not operate to reduce noise levels on the grounds of
the residential lands. To that end, the Board will require the following:

A berm or combination berm/fence to a height of 6
metres shall be constructed along the common property
line between the CN pull-back track and the Jane-Ruth

property.

....The zoning by-law and Official Plan will provide that any
commercial building constructed on the lands between the
pull-back track and the residential lands shall be a
minimum of three storeys high, in order to ensuré a
substantial intervening use in that space, and in order to
shield the residential grounds from noise.

Jane-Ruth called evidence which was contained in a report dated June 2,
2005, prepared by their acoustical consultant, Dr. Lightstone. The evidence of
Dr. Lightstone demonstrated that a 6 metre berm located along the north
property line adjacent to the pull back track, resulted in a very minimum of
improvement in sound levels for the grounds of the residential development, over
a 3 metre berm. Dr. Lightstone viewed any improvement of a 3 metre berm over
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a 6 metre berm as insignificant, given the small area of the property which would
experience any sort of improvement.

Dr. Lightstone also noted that the locations of the buildings had been
somewhat revised, and that the revised lay out would substantially shield the
formal amenity areas for the buildings from unacceptable noise from the pull
back track.

The City called an acoustical expert who attempted to dispute Dr.
Lightstone’s recommendations, but not the results of his report. Specifically, this
expert disputed Dr. Lightstone's conclusion that a 6 metre berm was not
required, and maintained that a substantial intervening building should be
constructed prior to the construction of the residential development.

This expert was not present at the original hearing of the matter. The
expert had been retained to complete a peer review of Dr. Lightstones’ June
2005 work. It appears that the expert may not have been properly instructed as
to the parameters of such a peer review, given that the work was done in the
context of certain findings of the Board and was not an opportunity to re-open the
substantial number of issues canvassed by the Board at the original hearing, nor
to introduce new issues. For example, it was never the intent of the Board
decision to require a commercial use to be constructed on the property before
the residential development was constructed. Furthermore, this expert claimed
that a 6 metre berm was preferable to a 3 metre berm, but had done no
independent work that contradicted Dr. Lightstones’ study.

The City's witness did confirm however, that the height of the building to
be constructed to the north of the residential building was immaterial in shielding
the northerly grounds of the residential development from the noise from the pull
back track. He confirmed that any building on this site would operate to mitigate
the noise.

Furthermore, a review of the zoning by-law demonstrated that a
substantial building envelope is provided for the commercial lands to the north of
the residential development.
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The Board is therefore persuaded from the evidence of Dr. Lightstone,
that a 3 metre berm on the north portion of the property, adjacent to the pull back
track, is sufficient to provide substantial mitigation of the noise from the pull-back
track on the northerly grounds of the residential development. The Board is also
satisfied that the zoning by-law has provided for a substantial intervening
commercial use, and that the requirement for a three storey height for the
intervening commercial building, as suggested by the Board in its decision No.
1815, is not necessary or useful.

On a review of the zoning by-law with the planning witness for Jane-Ruth,
the Board noted that the by-law included two additional uses for the commercial
lands, over the uses normally permitted in a C1 residential zone. These uses
were a convention centre and a motel. None of these additional uses were
supported by evidence at the hearing. Just as with the banquet hall use, which
the Board declined to permit on the commercial lands, the Board refuses to
include these uses, at this time, as adjuncts to the C1 uses permitted on the
property. The Board refuses to do so, because the Board was not presented
with evidence which would justify the inclusion of such uses adjacent to a high
density residential use, as part of the C1 zone. In particular, the Board is
concerned that there may not be appropriate zoning standards in place in the C1
zone for these particular uses, which would sufficiently address the impacts of
such uses on a high density residential development.

However, this refusal is without prejudice to any future development
proposal which may include a banquet hall, convention centre or motel, which
properly and fully justifies the uses in terms of compatibility with the residential
development.

Therefore, in reliance on the noise studies contained in the reports
presented to this Board as Exhibit 3 (“Updated Environmental Noise Analysis for
Residential Grounds At-Grade, June 2, 2005") and Exhibit 4 ("Rooftop Terrace
Sound Exposures, August 10, 2005), and the evidence of Dr. Lightstone, Mr.
Gidamy and Mr. Yaranton, the Board will approve the zoning by-law, and site
plans for Buildings A and B. The Board remains seized with respect to the
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remainder of the site plan appeal, and with respect to any issues which may arise
from the conditions of site plan approval of Buildings A and B.

The Board therefore:

1. Amends the zoning by-law for the City of Vaughan in accordance
with the by-law appended as Attachment “1" to this decision. The City may
assign a by-law number to this by-law, in accordance with its normal procedures.

2. Approves the site plans for Buildings A and B as appended as
Attachment “2” to this decision, subject to the conditions contained in Attachment
“3" to this decision.

This is the order of the Board.

“Susan D. Rogers”

SUSAN D. ROGERS
MEMBER

<<To view the Mentioned Attachments please refer to the original file>>
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DEVELOPMENT CORP DELIVERED VIA EMAIL

March 10, 2011

Regional Municipality of York
Planning and Development Services
17250 Yonge Street, 4th Floor
Newmarket, Ontario

L3Y 6Z1

Attention: Mr. Augustine Ko, Senior Planner
Dear Sir,

RE: Request for Modifications
Adopted City of Vaughan Official Plan

Please be advised, this letter shall scrve as a formal request to modify the adopted Ciry of
Vaughan Official Plan with regards to the northeast quadrant of Jane Street and
Rutherford Road (“subject lands™).

Background

Through Ontario Municipal Board Order 0982, the subject lands were designated as
“High Density Residential/Commercial” as currently shown within the existing City of
Vaughan Official Plan.

The subject lands are zoned ‘Apartment Residential Zone” (RA3) and ‘Restricted
Commercial Zone’ (C1), as per comprehensive Zoning By-law 1-88 and subject to
Exception 9 (1246).

Further, the subject lands are subject to approved Official Plan Amendment No. 688
("OPA 626") and Zoning By-law 159-2008 both of which increased the permissible
residential density from 200 to 250 units per hectare; together with various other site
specific adjustments.

Lastly, the subject lands have been subject to various approved and in effect Minor
Variances including A109/07 (Parking Adjustment Tower 3) A248/08 (Parking
Adjustment Tower 2) and A045/09 (Height Adjustment Towers 3 & 4).

A copy of OPA 688, Zoning By-law 159-2008 and the aforementioned Minor Variances
are included for your ease of reference.

Currently, the subject lands are under construction with two of four permitted residential
towers already registered and fully occupied. Registration of the third tower (under
construction) is pending with site plan approval of the fourth tower and commercial
component to be mitiated by the Owner in the near future.

122 Rorina Drive, Concorp, Ontario LAK 477 Tew: (905) 660-9222 Fax: (905) 660-4002
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SOLMAR INC.
Adopted City of Vaughan Official Plan

In reviewing the adopted City of Vaughan Official Plan it appears the subject land’s
legally permitted land uses have not been accurately recognized. In particular, Schedule
13-N (Land Use) identifies the subject lands as ‘High-Rise Residential’ with a maximum
height of 16 Storeys and Density of 4.

The said schedule does not recognize the permitted commercial land use located at the
northern portion of subject lands nor does the said schedule recognize the increased
height and other site specific adjustments.

Request for Modifications

Based on the aforementioned and enclosed documentation, prior to final approval our
office respectfully requests modifications be undertaken to the Council adopted, City of
Vaughan Official Plan in order to accurately reflect the permissible land uses and site
specific criteria associated with the subject lands.

In this regard, our office wishes to be kept appraised of our request for modification and
wishes to receive a Notice of Decision related to the adopted City of Vaughan Official
Plan.

It is our expressed position that the timely and orderly administrative processing
associated with the permitted development rights of the subject lands not be

compromised or delayced, as a result of the Official Plan Review process.

Your attention regarding this matter is greatly appreciated.

Should you have any questions or require further information, please do not hesitate to
contact the undersigned.

Copy:  Mr. Roy McQuillin. Manager Policy Planning, City of Vaughan (Encl.)
Mr. Clement Chong, Planner, City of Vaughan (Encl.)
Mr. James M. Kennedy, KLM Planning Partners Inc (Encl.)
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